"DISTRICT OF COLUMBIA REGISTER" AUG 2 9 200

GOVERNMENT OF THE DISTRICT OF COLUMBIA
CONTRACT APPEALS BOARD

INDEX OF PUBLISHED DECISIONS

CAB No. CASE NAME DATE ISSUED
D-0822 A.A. Beiro Construction Co., and 01/03/2002
: Fidelity And Deposit Company of
Maryland
P-0650 Maryland Construction, Inc. 01/17/2002
D-1011 Prince Construction Company, Inc. 02/01/2002
D-1062 Unfoldment, Inc. 03/20/2002
D-1056 MCI Constructors, Inc. 03/27/2002
P-0652 M&G Services, Inc. 05/10/2002
P-0653 Horton & Barber Professional Services, Inc. 05/20/2002
D-1136 G&S Associates 06/17/2002
P-0656 [TU Consulting Institute, Inc. 06/28/2002
P-0657 Koba Institute, Inc. 07/16/2002
D-1182 District v. GTE South, Inc. : 07/24/2002
D-1135 American Flag Construction, Inc. 07/25/2002
P-0655 Mustang Dynamometer 07/30/2002
P-0654 M.C. Dean, Inc. 07/30/2002
D-1062 (reconsid.)  Unfoldment, Inc. 07/30/2002
P-0659 Dixon’s Termite and Pest Control, Inc. 08/07/2002
P-0658 Hood’s Institutional Foods, Inc. 08/23/2002

7347



DISTRICT OF COLUMBIA REGISTER

CAB No.
P-0661

P-0663

D-1182

P-0662

P-0664, P-0669
& P-0670
D-1195

P-0665

P-0666 &
P-0667

D-1173
D-1127
D-1206

D-1176

D-1011 (reconsid.)

P-0672 &
P-0674

CASE NAME

International Builders, Inc.
Horizons Therapeutic Services, Inc.
District v. GTE South, Inc.

Respiratory Therapy Specialists
of America, Inc.

RGII Technologies, Inc.

Fort Myer Construction Corporation
Community Health Ministry

Williams, Adley & Company, LLP &
MVS, Inc. :

Prince Construction, Inc.

Prince Construction, Inc.

Fort Myer Construction Corporation
AnA Towing and Storage, Inc.
Prince Construction Company, Inc.

Whitman-Walker Clinic, Inc.

7348

AUG 2 9 2003

DATE ISSUED

10/11/2002
11/29/2002
11/29/2002

12/06/2002
03/06/2003

03/24/2003
03/25/2003

04/14/2003

05/06/2003
05/12/2003
06/06/2003
06/25/2003
07/15/2003

07/25/2003



"DISTRICT OF COLUMBIA REGISTER” AUG 29 2003

GOVERNMENT OF THE DISTRICT OF COLUMBIA
- CONTRACT APPEALS BOARD

APPEAL OF:

A.A. BEIRO CONSTRUCTION CO., and
FIDELITY AND DEPOSIT COMPANY

OF MARYLAND CAB No. D-0822

N’ N N e’ N’

Under Contract No. 0342-AA-02-1-2-CC

For the Appellants A.A. Beiro Construction Co. and Fidelity and Deposit Company of
Maryland: Robert G. Watt, Esq., Richard G. Mann, Esq., Keith C. Phillips, Esq., Watt, Tieder &
Hoffar. For the District of Columbia: Mark D. Back, Esq., Assistant Corporation Counsel.

Opinion by Administrative Judge Jonathan D. Zischkau, with Chief Administrative Judge
Lorilyn E. Simkins and Administrative Judge Matthew S. Watson, concurring.

OPINION
CourtLink Filing ID 470475

Appellants A.A. Beiro Construction Company and Fidelity and Deposit Company of
Maryland seek termination for convenience costs arising from the District’s converted termination
for default of Appellant Beiro’s contract to construct a prevocational/vocational school building. -We
find Appellants and their subcontractors entitled to unpaid costs of performance of $1,682,337,
settlement costs of $131,004, and interest on those amounts pursuant to former section 806 of D.C.
Law 6-85 (formerly D.C. Code § 1-1188.6, recodified at § 2-308.06).

FINDINGS

This case arises out of a 1984 contract for the construction of the former Prevocational
Vocational/Education Facility for the Handicapped at First Street, N.W. The District issued its
notice to proceed for the project on July 9, 1984, and work was to be complete by June 9, 1986, a
700-day performance period. There is no dispute that there were significant design defects and
dimensional errors in the District’s plans and specifications which had been prepared for the District
under a separate contract by an architect-engineering firm. In February 1985, an elevated concrete
slab evidenced deflection and cracking. Certain concrete columns also contained cracking. The
District issued a stop work order on all construction in February 1986, alleging that Beiro had not
complied with concrete strength requirements. (DEX 227). Beiro took the position that “the
deflection and ultimate cracking of the beams and slabs clearly is a design problem, not a material
installation problem.” On April 23, 1986, the District converted the stop work into a suspension of
work, noting that the architect took the position that the design was adequate and that the problems
were caused by faulty construction, and that an independent consultant blamed the problems on both
construction and design deficiencies. (DEX 228). The suspension notice stated that the District
would have to “re-evaluate the entire situation,” that “in view of the scope of the problems and the
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complexity of the liability issues involved, we estimate that a complete evaluation will take about six
months,” and that Beiro should mitigate costs for the duration of the suspension (/d.).

In February 1987, Beiro and DPW began discussing resumption of work on the project and
negotiating costs of outstanding Beiro proposed change orders (“PCOs”), which numbered well over
100 at the time. For reasons including a change in the District’s need for such an educational facility
as well as the economic infeasibility of taking corrective action in order to complete construction, the
District decided to end the project without completing construction and eventually demolished the
incomplete structure. (AEX 133; AEX 429, at 9). The District terminated Beiro’s contract for
default on July 31, 1987, alleging defective concrete placement, and filed a separate claim against the
architect. The District and the architect ultimately settled that claim. See Fry & Welch Associates,
CAB No. D-821, July 31, 1997, 44 D.C. Reg. 6859, 6860-61; Board Order, CAB No. D-821, dated
February 27, 1998. Appellants filed an administrative appeal with the then-Director of the
Department of Administrative Services who denied Beiro’s appeal on June 15, 1989. Beiro then
appealed the default termination to the Board on July 14, 1989. In a March 30, 1992 decision, the
Board defaulted the District on the issue of the propriety of the District’s termination action as a
sanction for failing to proceed to hearing. After converting the default to a convenience termination,
the Board conducted a hearing on Beiro’s termination costs in April 1992 and thereafter issued a
decision awarding Appellants their termination costs. In a June 27, 1996 decision, the District of
Columbia Court of Appeals reversed the Board’s order holding the District in default and remanded
the case to the Board for a hearing on the merits.

Following remand to the Board, the District determined that it no longer wished to defend the
propriety of the default termination, and on May 1, 1997, it issued a notice to Beiro converting the
default termination to one for the convenience of the District. The Board directed the parties after
remand to begin negotiating a convenience termination settlement and supplemental auditing as
necessary.! Appellants advised that the owner of Beiro had disposed of the trailer containing most of
the bankrupt company’s original records at some point during the pendency of the court appeal,
probably in 1995.2 Ultimately, the parties were unsuccessful in negotiating a termination settlement.

! The District moved to remand the quantum determination to the contracting officer but the Board
decided to retain jurisdiction while encouraging the District to make such a determination. In its
posthearing brief, the District again challenges the Board’s jurisdiction but we reject its arguments
for the reasons expressed in our prior decisions on these matters. (E.g., Board Order, dated May 3,
1997; Board Order, dated September 5, 1997).

? Based on the loss of these records, the District argues that it did not have meaningful access to
Beiro’s financial records. We find that the District had ample opportunity to review, audit, and
discover Beiro’s financial records from the time of termination through the February 1992 discovery
cutoff for the original hearing in 1992. The District chose to wait to the end of the discovery period
to review and copy Beiro records. At no time did the Board prohibit the District from exercising its
audit rights. Thus, the request for a blanket sanction against Appellants must be rejected. As
described in our determinations on each element of Appellants’ termination costs, infra, the Board
has carefully reviewed the entire record and has sustained costs only where adequate support exists.
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In 1998, the Board held a hearing on quantum to supplement the hearing that had been held in 1992.
Appellants’ Termination Claims

Appellants initially engaged Ernst & Young in 1990 to prepare their termination settlement
proposal. (Tr.28-29). Ernst & Young analyzed Beiro’s accounting records and prepared a report in
1991-1992 setting forth the termination for convenience costs for the Prevocational Facility project.
(Tr. 28-30; AEX 236). Just prior to the 1992 quantum hearing, Emst & Young issued an update of
the original cost report. (AEX 362). In May 1998, prior to the supplemental 1998 quantum hearing,
Ernst & Young issued a new report that updated and adjusted the earlier cost report. (Tr. 32-33;
AEX 458). Ernst & Young used Beiro’s October 8, 1987 detailed job cost report as the starting point
for the cost analysis because it was the latest available detailed job cost report. (Tr. 310; AEX 2306, at
3). Vendor and subcontractor payments were copied from Beiro’s detailed job cost report into Emnst
& Young databases to facilitate the analysis and presentation of the information. (Tr. 51-52; AEX
236, at 20-45, 49-53). Using invoices, check carbons, ledgers, transaction reports, and other
supporting documents, Ernst & Young confirmed the vast majority of the vendor and subcontractor
costs reported in Beiro’s detailed job cost report and found no basis for questioning the accuracy of
Beiro's cost report. (Tr. 310-312, 50-54, 56, 59-63, 498). Beiro’s cost accounting system was
instituted with the assistance of a certified public accounting firm. (Tr. 211). During the contract
period, Arthur Young and then Ermnst & Whinney served as outside accountants for Beiro. (Tr. 201).
Based on the documentary record and the testimony, we find that Beiro’s cost accounting system
properly tracked and recorded job costs and expenditures. (Tr. 176-81).

A. Unpaid Costs of Performance

As adjusted through the supplemental quantum hearing and briefing, Appellants seek
$7,323,439 in termination costs as follows:

Labor $ 790,285
Labor Burden $ 238,020
Materials & Rental Equipment $1,014,767
Subcontractors $4,082.213
Subtotal $6,125,285
Subcontractor Claims $1,488.560
Subtotal Direct Costs $7,613,845
Overhead (10.62%) $ 808,590
Extended Overhead $ 377,760
Subtotal $8,800,195
Profit (10%) $ 880,020
Owned Equipment $_ 558,561
Subtotal $10,238,776
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Less: Payments to Date ($5.280,934)
Claimed Unpaid Costs
of Performance $4,957,842
Plus:
Settlement Costs $ 131,004
Interest $2,234,593
Total Revised Termination Claim $7,323,439

1. Labor Costs

Emst & Young compiled a database of direct labor costs from Beiro’s weekly job time
reports and payroll data sheets. (Tr. 40-41). This database, the “Labor Supplement” to Emst &
Young’s 1992 termination claim report (AEX 236) lists for the entire job every Beiro worker who
charged labor to the job, by week, wage rate, and total wages paid. (Tr. 41, 305-06). Using this data,
Ernst & Young determined that Beiro’s direct labor costs on the project were $790,285. (AEX 458,
at 14; AEX 236, at 4-5, 17, Labor Supplement; AEX 449; AEX 208).

Emst & Young determined that Beiro incurred $238,020 for labor burden, comprising
indirect labor costs for FICA, FUTA, SUTA, workmen’s compensation insurance, and a cost item
called “Union Burden” for additional fringe benefits required by the Davis Bacon Act, 40 U.S.C. §
276a. The labor burden costs were determined by calculating the ratio of direct labor costs to labor
burden from Beiro’s October 8,1987 job cost report, which yielded a burden rate of 30.12 percent,
and multiplying that rate by the supported labor costs of $790,285. (Tr. 42-43). Ernst & Young
believe that the labor burden rate of 30.12 percent was reasonable. (Tr. 43; Tr. 1410).

The District claims that Ernst & Young did not use generally accepted accounting standards
to verify labor costs and labor burden. The District also points to a discrepancy of approximately
$80,000 between Beiro’s direct labor costs as reported on its job time reports, amounting to
$790,285, and its direct labor costs identified on the job cost report, dated October 8§, 1987,
amounting to $870,497. Beiro explains that an amount of $60,400 of “Union Burden” was included
in the job cost report’s labor account but was not included in the payroll records supporting the
$790,285 in labor costs. (Tr. 42-43, 217, AEX 458, at 14; AEX 464; AEX 408). Beiro states that
the remaining differences are attributable to minor additional labor costs and end of the year
accounting adjustments related to the taxes and workmen’s compensation accounts. (AEX 408;
AEX 458).

We find adequate support in the record for direct labor costs of $790,285, the labor burden
rate of 30.12, and labor burden costs of $238,020.
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2. Materials, Equipment Rental & Direct General Costs

Appellants originally claimed costs of $1,062,332 for materials, equipment rental, and direct
general costs. (AEX 236, at 4, 6-7, 19). In its revised report, it excluded an amount of $41,642 for
an F&D bond premium, yielding claimed costs of $1,020,690. (AEX 458, at 6, 16). During the
hearing, Appellants withdrew an additional $5,922.50 paid to Sadur & Pelland, thus reducing its
claim for materials, equipment rental, and direct general costs to $1,014,767. (Tr. 13-14). The cost
amounts were obtained directly from Beiro’s detailed job cost report, dated October 8, 1987, and
from F&D’s bond payment records (arising from F&D’s takeover of the job). (Tr. 44-45). To
support the materials, equipment rental, and direct general costs, Ernst & Young also used the
“Prevocational” invoices and check carbons, the “General” invoices and check carbons, and the F&D
Approval Sheets. (Tr. 44; AEX 465). A summary job cost report dated January 13, 1988, shows
total costs of $1,086,103. (AEX 408; Tr. 54-55). Although the original detailed job cost report no
longer exists, Ernst & Young prepared a database which is found in Schedule 3 of Ernst & Young’s
original cost report (AEX 236, at 20-45) replicating the data from the Beiro detailed job cost report.
The database captures the detail of the cost report to the invoice level and contains over 1,150
invoices identified by cost type, cost code, date of invoice, vender name, invoice amount, and
description. After preparing the database, Ernst & Young reviewed actual invoices totaling $824,741
against the invoice information in the database, determined whether the type of costs were
appropriate for the job, and examined check carbons to verify that Beiro paid the amounts. (AEX
236, at 6, 19; Tr. 48-55,308-311). Emst & Young did not discover any invoice amounts that were
improperly coded to the Prevocational Facility job. (Tr. 50-51, 311). Based on its testing
procedures, Ernst & Young believes that the $1,014,767 amount accurately reflects the actual costs
for materials, equipment rental, and direct general costs. (Tr. 50-54).

The District argues first that there is a discrepancy of approximately $100,000 between the
material and rental equipment costs developed from the October 8, 1987 detailed job cost report
($1,020,541.55) and the costs reported on the January 16, 1988 job cost report, which, according to
the District, identifies only $853,699.15 in material and equipment rental costs and $45,067.62 for
small tools and equipment. However, the District has neglected to consider the 1988 job cost report
amounts for other direct general costs under cost codes 151-152 and 155-161 which total an
additional $165,145.10. (AEX 408; Tr. 54-55).

The District also argues that Ernst and Young did not properly verify that the listed amounts
were actually paid to vendors because Beiro had a practice of holding checks after they were signed
and after an invoice was marked “paid.” The record shows that although Beiro sometimes held a
written check for a subcontractor or supplier until Beiro received funds from the project owner, it
happened infrequently on the Prevocational job. The practice was ended by Beiro’s outside
accounting firm, Ernst & Whinney, in approximately October 1986, F&D advanced Beiro money to
pay subcontractors and suppliers, and by November 30, 1986, there were no withheld checks relating
to the Prevocational job. (Tr. 219-223, 249-250, 839-843, 847; AEX 418). The District has not
identified any instance in the record where Beiro’s cost records indicate that a payment was made to
a subcontractor or supplier but the subcontractor or supplier was in fact never paid.
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Next the District argues that certain costs for tools and rental equipment are duplicated in
Appellants’ owned equipment cost schedule. (District Br. 103). One piece of rental equipment at
issue is a Kohler generator listed in Schedule 3 at a cost of $1,157.56 and a payment date of October
31, 1984. On Schedule 5 of Emst & Young’s original cost report (AEX 236, at 54, 60), equipment
item G49 described as a “Generator — Lowcycle” is listed with an arrival date of August 1984.
Beiro’s equipment listing by location report (AEX 447, at 401445) shows that this generator was
purchased on August 28, 1984. Based on a comparison of the record documentation, we find 1t
unlikely that the entries in Schedule 3 and Schedule 5 refer to the same piece of equipment. The
District also claims that a “transit, tripod” acquired from Thorpe-SMI at a cost of $1,768 (Schedule
3, at 41) duplicates the transit listed at equipment item T286 in Appellants’ owned equipment listing
(Schedule 5, at 64). We have removed item T286 from Appellants’ owned equipment Schedule 5.
The District appears to challenge three entries totaling $5,230 in Schedule 3 (at 32) for equipment
rental from Lago Limit, a Beiro-related equipment company, for the months of February, April, and
July 1985. We are unable to find corresponding entries in Schedule 5 for owned equipment and the
District does not point us to any. We see no basis for excluding the $5,230 in Schedule 3. Finally,
we do not find support in the record for the District’s assertion that Ernst & Young did not
adequately determine whether Beiro’s material and rental equipment costs were reasonable and
appropriate. The example of the telephone charges raised by the District is not persuasive.

The District also claims that costs in Schedule 3 for material, equipment rental, and direct
general costs include costs for equipment repair parts, equipment repair services, and maintenance
services which are duplicated in Beiro’s general and administrative expenses summarized in
Schedule 7. The District notes that in a Beiro financial statement called “Summary of Other
Contracts Costs” for 1984 and 1985, there is a category of indirect costs for “Repairs, maintenance
and operations of automotive and construction equipment, including indirect labor.” Because we
have removed those costs from the G&A costs in Schedule 7 (see infra), the Schedule 3 costs for
repair and maintenance will not be duplicated in Schedule 7.

In sum, we find adequate support in the record for material, equipment rental, and direct
general costs totaling $1,014,767.

3. Subcontractor Costs

Appellants originally claimed subcontractor costs of $3,925,685, consisting of $3,314,972
paid by Beiro and $610,713 paid by F&D. (AEX 236, at 4, 7, 48). In its revised report, Ernst &
Young included an additional amount of $170,000, representing a payment by F&D to R.R.A. in
settlement of a subcontractor claim, yielding total subcontractor costs of $4,095,685. (AEX 458, at
4, 6, 18). During the hearing, Appellants withdrew claims in the amount of $13,472, thereby
reducing subcontractor costs to $4,082,213. (Tr. 811-812). The cost amounts were obtained from
Beiro’s October 1987 detailed job cost report, the supporting subcontractor invoices, cancelled
checks, and F&D claim and payment records. (Tr. 58-64,311-312, 849-854). The database captures
the detail of the cost report to the invoice level and contains data for approximately 205 invoices
identified by cost type, cost code, date of invoice, vender name, invoice amount, and description.
Ernst & Young found invoices and check carbons for all but approximately $5,700 detailed in
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Beiro’s cost report as subcontractor costs. (Tr. 58-59). A number of Beiro’s subcontractors
submitted backup for their post-termination certified claims that independently admitted payments of
$2,316,628. (Tr. 790-805; AEX 450; AEX 470; AEX 471). The payments admitted by these
subcontractors matched the amounts recorded in the cost database and claimed by Appellants to have
been paid as subcontract payments. (AEX 470; AEX 471). We find that this corroboration between
payments admitted by subcontractors and payments identified in the Emst & Young database lends
significant credibility to Ernst & Young’s cost databases and the underlying Betro cost records. (Cf.
Tr. 1385). The record separately supports F&D’s payments to subcontractors. (Tr. 849-854; AEX
450).

The District argues that $15,216 in payments to American Steel, G.M. Ketcham, Hope’s
Architectural, and Montgomery Elevator were part of Beiro’s payment requisitions 18 and 19, and
because the District never paid those requisitions, Beiro must not have actually paid these amounts.
We are not persuaded by the District’s argument. American Steel and G.M. Ketcham filed no claims
against Beiro, Hope’s Architectural confirmed all Beiro payments, and Montgomery Elevator made a
claim for only $434. (AEX 408, at 52; AEX 450; AEX 471). The subcontractor confirmations of
payment lead us to find that Ernst & Young’s database schedules derived from the October 1987
detailed job cost report accurately reflect actual costs incurred by Beiro. Accordingly, we find that it
is more likely than not that these challenged payments were indeed made.

The District also argues that of 29 invoices from Maurice Electrical Supply Company, only 7
were stamped “paid” and only 15 were marked with the initials of the Beiro project manager. (AEX
443). The District further claims that 3 amounts on the database listing are not supported by
invoices. Having reviewed the invoices in AEX 443 and those attached to the original requisitions
submitted by Beiro to the District, as well as the cost schedule, and the testimony, we find that the
record adequately supports Beiro direct payments to Maurice Electrical amounting to $187,469.

The District also challenges the support for payments made by Beiro to LeBow and to
Hallmark Iron Works. We find that the payments are adequately supported by the record. (AEX
442; Beiro’s original payment requisitions; AEX 236, at 50; AEX 440; AEX 450; AEX 471).

Finally, the District argues that F&D’s payments to subcontractors BPI, Beautyguard, Able
Equipment, Colorado Security Agency, and RRA, in settlement of claims, was done without the
approval of the contracting officer as required by contract. We find that the District has not shown
that the payments were in excess of a reasonable amount for the subcontracted services provided to
Beiro on the project. (Tr. 849-54; AEX 2306, at 35; AEX 450). The District suffered no prejudice
from these settlements.

We find that the record adequately supports subcontractor costs paid by Beiro of $4,082,213.

4. Subcontractor Claims

Appellants seek subcontractor claims totaling $1,488,560. (AEX 458, at.35; AEX 450; Tr.
141). The subcontractors variously claim unpaid progress payments, unpaid change order work,
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withheld retention, and indirect costs as part of their termination for convenience claims. (Tr. 760-
61; AEX 450; DEX 270). As described in more detail below, we find entitlement for these
subcontractor claims in the total amount of $168,954, plus interest as described in Section C. infra.

A.G. Mauro Company

Appellants presented a proof of claim form and a Beiro audit sheet in support of a $3,700
claim by A.G. Mauro Company apparently for unpaid invoices for furnishing builders’ hardware.
(Tr. 763; AEX 450 (A.G. Mauro tab)). Because the record documentation is inadequate to support
the claim, we deny the claim.

Beautyeuard Exterior Systems, Inc.

Beautyguard filed a claim for $32,025 (excluding interest), for furnishing and installing
exterior metal siding as part of its subcontract with Beiro. (Tr. 264-286). F&D paid Beautyguard
$5,000 pursuant to a pass-through agreement, leaving the unpaid claim amount at $27,025. (Tr.277-
78; AEX 458, at 35; AEX 450 (Beautyguard tab)). The $32,025 claim was composed of $14,979 for
unpaid contract work, $1,581 for extra engineering work, and $15,465 for extended overhead costs.
(Tr. 269-78; AEX 450). Based on our review of the testimony from Mr. Speiden, president of
Beautyguard, we find entitlement to the $14,979 for unpaid contract work and $250 for extra
redesign and engineering work, a total of $15,229. Beautyguard did not demonstrate that the District
was responsible for critical path delays to its performance. Moreover, the schedule information did
not clearly identify Beautyguard’s planned performance period and we are not convinced that any
alleged delays prevented Beautyguard from taking on other work. Therefore, we deny Beautyguard’s
claim for extended overhead costs. Because F&D previously paid Beautyguard $5,000 on its claim,
we sustain the claim in the amount $10,229 plus interest on that amount as indicated in Section C.
infra.

Beta Construction Company

Beta Construction submitted a termination for convenience claim in the amount of $9,061 for
its basement waterproofing work on the project. (Tr. 764; AEX 450 (Beta Construction tab)). The
claim amount consists of $699 for unpaid labor and materials and $8,362 for home office overhead.
The overhead claim is unsupported. We sustain Beta Construction’s claim in the amount of $699
plus interest on that amount as indicated in Section C. infra.

BPI Mechanical, Inc.

BPI performed all the mechanical work for Beiro and obtained a court judgment against
Appellants for its termination for convenience claim in the amount of $644,793. (Tr. 765-66; AEX
450 (BPI Mechanical tab)). During an appeal of that judgment, the Appellants and BPI settied their
dispute, with F&D paying $540,000 directly to BPI under a pass-through agreement by which the
parties agreed to submit the entire claim to the District. (Tr. 849-50; AEX 450). The F&D payment
reduced the unpaid claim amount to $104,793. (AEX 458, at 35). Having reviewed the record,
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including the documentation submitted by BPI and its subcontractors, we are unable to find adequate
support entitling BPI to recover any amounts beyond the $540,000 previously paid.

Fairfax Glass Company, Inc.

Fairfax Glass submitted a claim of $6,940 for supplying insulating giass for the project on
February 17, 1986. We sustain the claimed cost of materials in the amount of $5,164 plus interest on
that amount as described in Section C. infra, but find the remaining claimed amounts for labor,
overhead, and legal fees to be unsupported. (Tr. 766; AEX 450 (Fairfax Glass tab)).

Fib-Con Corporation

Fib-Con submitted a claim of $108 for drafting submittals for custom fiberglass planters. We
sustain the claim plus interest on that amount as indicated in Section C. infra. (Tr. 766-67; AEX 450
(Fib-Con tab)).

Flowers School Equipment Company, Inc.

Flowers School Equipment submitted a claim by its gymnasium equipment supplier, Aalco
Manufacturing Company, in the amount of $735 for Aalco’s shop drawings and freight expenses.
We sustain the claim plus interest on that amount as indicated in Section C. infra. (Tr. 767-68; AEX
450 (Flowers School Equip. tab)).

Louis J. Grasmick Lumber Company, Inc.

Grasmick Lumber submitted a claim in the amount of $41,455, before interest, for half inch
and five-eighth inch plywood furnished to the project. (Tr. 768; AEX 450 (Grasmick Lumber tab)).
The statement of claim seeks $40,694 for the plywood, hauling and labor charges of $761, and
interest amounts. However, Mr. Grant Grasmick’s statement of claim indicates that the plywood
was shipped to the jobsite on February 24 and 26, 1986, and March 6, 1986, thus several days before
and after the District’s February 28, 1986 stop work order. The statement of claim also indicates that
Grasmick removed all of the plywood from the jobsite at the request of Beiro. Indeed, $450 of the
$761 is for “Hauling charge for removing and returning material from Washington to Baltimore.”
(AEX 450 (Grasmick tab, at 2)). Accordingly, we deny the material portion of the claim amounting
to $40,694, but sustain the hauling and labor charges of $761 plus interest on that amount as
indicated in Section C. infra.

Greensteel Division, Adience Company, L.P.

Greensteel submitted a termination for convenience claim pertaining to its school equipment
contract in the amount of $6,927. (AEX 450 (Greensteel tab)). It does not appear that Greensteel
furnished any equipment to the job. Although part of the claim appears to be for shop drawing
preparation, the record does not adequately support what those costs amounted to and how they were
calculated. Because the remaining claimed costs are not adequately supported, we deny the entire
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claim. (Tr. 768-69; AEX 450).

Greenwald Industrial Products Company, Inc.

Greenwald submitted a termination for convenience claim for its bathroom partition contract,
in the total amount of $8,449, composed of $5,633 for “engineering and administrative expenses” of
Greenwald’s sub-supplier, Penco Products, Greenwald’s own administrative costs of $2,516, and
$300 for claim preparation. (Tr. 769-70; AEX 450 (Greenwald Industrial tab)). We deny the claim
because the amounts are not adequately supported.

Hallmark Iron Works, Inc.

Hallmark Iron was the miscellaneous metals subcontractor for the project which included
furnishing and installing iron frames, pipe rails, steel stairways. (Tr. 549, 770). Hallmark submitted
a termination for convenience claim in the amount of $174,913. (Tr. 550; AEX 450 (Hallmark Iron
Works tab)). Hallmark’s own claimed costs consist of $90,492 for materials, shop labor of $22,159,
tools and supplies of $2,715, supervision costs of $665, delivery costs of $752, field labor costs of
$38,960, and shop drawings of $4,304. Hallmark also seeks $36,976 for wire mesh supplied by the
G-S Company, and subcontracted field labor of $21,100, composed of $8,100 for Wright Erection
and $13,000 for Metro Steel & Stone. (AEX 450). Mr. Ralph Barnes, Hallmark’s senior project
manager, testified in support of Hallmark’s claim and explained the supporting documentation. (Tr.
552-69).

We were able to locate in the record a number of invoices of Hallmark for the period from
October 1984 through June 1985. In addition, the subcontractor costs database in Schedule 4 of
Beiro’s original claim submission (AEX 236) shows that Hallmark received subcontract payments
through September 30, 1985. Based on our review of the Hallmark invoices found in AEX 440,
Schedule 4 subcontract costs data of payments to Hallmark, and Hallmark’s certified claim, we find
that the invoices and the Schedule 4 payments provide a more reliable record of Hallmark’s costs
than the statement of costs listed in Hallmark’s certified claim. Several of the Hallmark invoices can
be tied into the subcontractor costs for Hallmark found in Schedule 4 of Appellants’ original claim
submission and may be compared to the costs claimed by Hallmark in its March 1988 certified
claim. (AEX 236, at 50). For example, Schedule 4 shows a payment by Beiro on January 28, 1985,
in the amount of $12,754, and described as “Req. 4 — Prevocational.” That can be tied to Hallmark
Requisition No. 4211-03-12 (1984), dated December 20, 1984, in the net amount of $12,754.
Although the requisition has typed matter indicating that the period of the requisition is from
November 20 to December 20, 1984, the supporting invoices are dated October 20, November 20,
and December 20, 1984. (AEX 440, at Bates 602571-602568). The October 20, 1984 invoice bills
for fabricated Items 8E/D, 9E/D, and 10E/D in the total amount of $372. In contrast, Hallmark’s
certified claim asserts that its materials only cost for Items 8E, 9E, 10D, and 10E amount to $1,778.
(AEX 450 (Hallmark tab, at 7-8)). In addition, Hallmark seeks in its certified claim a portion of'its
claimed $22,159 in shop labor for fabrication of these items as well as erection costs of $1,400 for
Items 8E and 9E. (Id. at 3, 5). We find it more likely than not that Hallmark’s invoice billed for all
associated costs, including material, shop labor, and field labor.
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Hallmark’s January 20, 1985 invoice bills for Items 30E/D, 10D, 27E/D, and 27D, in the
amount of $3,704, which reduces to $3,333 after deducting a 10 percent retention. That amount ties
to the $3,333 payment found in Schedule 4. In contrast, the certified claim identifies an amount of
§987 for Item 30D and $10,096 for Item 30E. In sum, it is impossible from the meager information
in the certified claim to adopt the cost figures set out on the material worksheet. The large amounts
in the certified claim for shop labor and field labor are similarly without adequate documentation to
support them. As stated above, we believe it is more likely than not that Hallmark’s invoices which
were paid by Beiro included all associated job costs, including material, shop labor, and field labor.
Because the record shows that Hallmark received its last payment from Beiro on approximately
September 30, 1985, and there is no indication that Hallmark had failed to invoice Beiro or receive
payment from Beiro for any of its work performed prior to that date, we find that Hallmark received
appropriate compensation for its performance through approximately August 1985.

We find Hallmark’s certified claim for $21,100 for its subcontracted field labor by Wright
Erection and Metro Steel & Stone to be included in the subcontract costs that Beiro previously paid
to Hallmark. The dates for those subcontracted erection items suggest performance prior to August
1985. Hallmark did not include invoices or payment records showing that such work was not
included in the payments Beiro made to Hallmark during 1985. Therefore, it must bear
responsibility for any failure in the evidence.

Some of Hallmark’s material items appear to have been manufactured and perhaps installed
at the job site after August 1985. These amounts would not have been included in the payments
made by Beiro to Hallmark. Having reviewed Hallmark’s material worksheet for material items
which have building material dates after August 1985, we find Hallmark entitled to recover costs
amounting to $22,755. Because Hallmark did not introduce evidence of any allocable shop or field
labor on these items, we are unable to award such costs. Adding 10 percent overhead and 10 percent
profit, we find Hallmark entitled to recover $27,534. Thus, Hallmark’s claims for shop labor, tools
and supplies, supervision, delivery, field labor, and shop drawings are denied for lack of adequate
support.

The final issue to be dealt with on Hallmark’s certified claim is the claim component labeled
“supplier material” submitted on behalf of the G-S Company, consisting of $26,144 for materials,
$1,960 for labor, and $8,872 for delay costs. (AEX 450 (Hallmark tab)). We deny G-S Company’s
material cost portion because the stainless steel mesh was never delivered to the site. The mesh was
not simply scrap, and thus had some value. (Tr. 558-59). In addition, G-S may have been able to use
the wire mesh on another job or return it to the manufacturer without sustaining any loss. Because
G-S does not indicate the disposition of the mesh, we are unable to find entitlement. G-S claims 56
labor hours for drafting/engineering time and field measuring time. Because there is no indication as
to what efforts were accomplished, we are unable to find entitlement to labor costs. We deny the
delay costs of $8,872 because G-S has not shown either a critical path delay in its performance
caused by the District or that any such delay prevented it from taking on other work during the delay
period. In sum, G-S Company’s claim is denied.
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Accordingly, Hallmark’s claim is supported in the amount of $27,534, plus interest on that
amount as indicated in Section C. infra.

Herndon Lumber & Millwork

Herndon Lumber & Millwork was the millwork subcontractor responsible for fabricating
millwork, cabinets and countertops. (Tr. 770-71). Herndon Lumber submitted a termination for
convenience claim for shop drawings, estimates and administrative costs in the amount of $3,220.
(AEX 450 (Herndon Lumber tab)). We find adequate support in the record for the claimed costs for
shop drawings in the amount of $902, plus interest on that amount as indicated in Section C. infi-a.

Hope’s Architectural Products, Inc.

Hope’s Architectural Products, Inc., was a subcontractor for steel window frames and
submitted a claim in the amount of $11,300, before interest, for unpaid retention ($3,499), and extra
work under PCO 185 ($5,297), PCO 197 ($1,795), PCO 26 ($479), and PCO 151 ($230). (Tr. 771;
AEX 450 (Hope’s Architectural Products tab)). We sustain the claim for unpaid retention in the
amount of $3,499. The claim for acceleration identified as PCO 185 is denied for lack of adequate
support. We deny the claim based on PCO 197 (insulated porcelain panels) because neither Hope
nor Beiro has shown that the need for custom design and fabrication of the insulated panels was the
result of a post-award change to the specifications and drawings. We sustain the $479 claimed by
Hope for PCO 26 which the District does not dispute. (DEX 231). Finally, we sustain the $230
claimed by Hope for extra work involved in trimming sash to fit a revised masonry. Accordingly,
Hope is entitled to $4,208 plus interest as indicated in Section C. infra.

Industrial Machinery Equipment Corporation

Industrial Machinery submitted a claim for freight, return freight, and restocking of an
emergency generator in the amount of $4,695. (Tr. 771-73; AEX 450 (Industrial Machinery tab)).
We find that the 25 percent restocking charge is excessive under the circumstances and we reduce
that portion of the claim from $4,000 to $1,600 reflecting a 10 percent charge. Thus, we sustain the
total claim in the amount of $2,290 plus interest as indicated in Section C. infra.

J.A. Nearing Company, Inc.

J.A. Nearing Company was the greenhouse subcontractor. (Tr. 773). It submitted a revised
termination for convenience claim in the amount of $6,859 for shop drawings and packing list labor
($1,594), 1,400 square feet of 1/4 inch clear wire glass ($3,850), and storage costs ($792). (AEX
450 (J.A. Nearing tab)). We sustain the labor amount of $1,594 but deny the material cost because
J.A. Nearing made no showing that it was unable to recover its costs for the material by resale or
return to the supplier. Similarly, we deny the storage costs because the claim that material was
stored for 34 months is unsupported by the record. Thus, J.A. Nearing is entitled to $1,594 plus
interest as indicated in Section C. infra.
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John H. Hampshire, Inc.

The spray-applied fireproofing subcontractor, John H. Hampshire, Inc., submitted a claim in
the amount of $14,583 for the balance due on its work and minor changes. (Tr. 774; AEX 450 (John
Hampshire tab)). The documentation submitted by Hampshire is inadequate to demonstrate that it
completed its base contract work as well as change order work. Accordingly, we deny its claim.

Long Fence Company, Inc.

Long Fence submitted a certified termination for convenience claim in the amount of $733
for work performed on its exterior play equipment subcontract. (Tr. 774-75; AEX 450 (Long Fence
tab)). Long Fence’s documentation adequately supports $120 for shop drawing labor, plus interest as
indicated in Section C. infra.

Lynn Fabricators, Inc.

Lynn Fabricators was the structural steel subcontractor. Lynn submitted a cost proposal on
December 8, 1987, asserting claimed costs of $316,992, consisting of steel price escalation ($8,725),
extra material costs arising from changes ($19,612), extra costs by Lynn’s detailer arising from
changes ($48,500), extra costs incurred by Lynn’s joist and deck supplier due to changes ($16,296),
extra erector costs incurred by the erector due to changes ($52,016), Lynn’s extended overhead due
to delays ($103,168), settlement costs ($23,250), unpaid contract balance ($16,607), and overhead
and profit ($28,818). Although we do not doubt that Lynn and its supplier and subcontractors
incurred some additional costs as a result of one or more of the changes outlined in the 15-page
narrative of Lynn’s claim summary document, there is simply insufficient evidence in the record to
support the magnitude of the claimed costs. The claim summary in AEX 450 lacks all of its
referenced exhibits. Lynn supplied no costs records other than the one-page letter of December 8,
1987, listing the categories of costs, and a one-page “Cost Analysis Summary” dated January 27,
1986, which like the December 8, 1987 letter, provides only a top-level summary of costs. The only
supporting testimony, short and superficial, was offered by Beiro’s Mr. Murray. (Tr. 775-76).
Accordingly, we deny the claim of Lynn Fabricators.

Mid-Atlantic Steel Contractors, Inc.

Mid-Atlantic Steel was the rebar subcontractor. (Tr. 779). It submitted a termination for
convenience claim in the amount of $25,285, consisting of claims for overhead and profit on direct
labor as well as labor inefficiency ($9,126) and extended overhead ($8,141). (AEX 450 (Mid-
Atlantic tab)). We sustain Mid-Atlantic’s claim for overhead and profit on its supported burdened
labor costs of $32,303, in the amounts of $3,230 (10 percent overhead) and $3,553 (10 percent
profit). Mid-Atlantic’s labor inefficiency claim has merit and we find that it is entitled to
compensation of an additional $2,563 based on the difference between the planned rate of 1.05 tons
of rebar installed per man-day and its actual average rate of 0.9 tons per man-day. In calculating the
inefficiency amount (189 hours), we used the labor hour totals and costs set forth in Mid-Atlantic’s
final labor statement. We deny Mid-Atlantic’s extended overhead claim for lack of adequate
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support. Accordingly, Mid-Atlantic is entitled to recover $9,346 plus interest as indicated in Section
C. infra.

Montgomery Flevator Company

Montgomery Elevator submitted a claim in the amount of $434 for its unpaid contract
balance. (Tr. 779; AEX 450 Montgomery Elevator tab)). Based on our review of the invoices and
payments made to Montgomery Elevator, we sustain the claim for $434 plus interest as indicated in
Section C. infra. (AEX 236, at 51).

Overhead Door Company of North Washington

Overhead Door submitted a termination for convenience claim in the amount of $1,995 for
shop drawings and administrative costs. (Tr. 779-80; AEX 450 (Overhead Door tab)). The shop
drawing costs are supported by an invoice but the administrative costs are not adequately supported
by the record. Accordingly, we find Overhead Door entitled to $91 plus interest as indicated in
Section C. infra.

R. Bratti Associates, Inc.

R. Bratti Associates was the masonry subcontractor. Its subcontract with Beiro was in the
amount of $696,000. Change orders increased the price by $66,536 for a adjusted contract price of
$762,536. The record contains a July 17, 1986 requisition of R. Bratti valuing its completed work in
the amount of $598,361, or approximately 78 percent completion. That requisition shows Beiro
payments of $518,751, with an amount due of $79,610 plus an additional $3,620 for six items of
extra work billed on a time and materials basis. (AEX 450 (R. Bratti tab)). The value of
performance, change order amounts, and time and materials costs are supported by documentation
submitted by R. Bratti. In a March 9, 1988 certified claim, R. Bratti sought total performance costs
0f $606,830, $51,691 for office overhead and administrative costs, and 15 percent profit of $98,778,
for atotal 0f $757,299. After deducting payments received from Beiro 0f $518,751, R. Bratti arrived
at a balance due of $238,548. Mr. Ronald Bratti testified at the hearing in support of the claim. (Tr.
520-547). The masonry work was substantially impacted by the changes to the structural drawings,
which were not coordinated by the District with the architectural drawings controlling the exterior
masonry. (Tr.522-23). R. Bratti Associates submitted a certified termination for convenience claim
in the amount of $238,548. (Tr. 535; AEX 450 (R. Bratti tab); Tr. 78). Having reviewed the record,
we find that the July 17, 1986 requisition is a more reliable statement of R. Bratti’s costs of
performance than the March 9, 1988 claim. The March 1988 claim is supported only by a one-page
recap cost sheet which lacks the kind of supporting labor, material, and overhead cost documentation
we would expect for a claim of this size. Moreover, we believe that July 1986 requisition costs
incorporated applicable overhead and profit. Accordingly, R. Bratti Associates is entitled to $83,230
plus interest as indicated in Section C. infra.
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Ratrie, Robbins & Schweizer. Inc.

Ratrie, Robbins & Schweizer (“RRS”) was Beiro’s paving subcontractor. (Tr. 782). On
October 22, 1987, RRS submitted a termination for convenience claim in the amount of $7,204.
RRS states that it originally was to commence performance in Fall 1985 but its start date was
ultimately rescheduled to Fall 1986/Spring 1987. RRS did not actually perform any paving work on
the project because RRS’ revised start date was well after the February 28, 1986 contract suspension
date. On November 10, 1987, RRS supplemented its claim, stating that it was unable to absorb the
$7,204 of overhead costs arising from the extensive delays to its beginning work. (AEX 450 (RRS
tab)). We are not persuaded by the meager record that RRS was unable to replace this anticipated
job with other work. Nor has RRS provided adequate evidence of any direct costs of its preliminary
efforts such as for material submittals and field work preparation. Accordingly, we find that RRS
has not shown that it is entitled to recover for either direct or indirect costs.

Southeastern Floor Company, Inc.

Southeastern Floor submitted a termination for convenience claim in the amount of $1,080
for the costs of purchasing and storing special order flooring. (Tr. 782; AEX 450 (Southeastern
Floor tab)). However, Southeastern Floor did not submit any invoice or receipt evidencing its
payment for the flooring. We deny the claim for lack of adequate support.

Stevens Tile & Marble Company, Inc.

Stevens Tile & Marble was the ceramic tile subcontractor. (Tr. 783). It submitted a claim in
the amount of $2,751, before interest, for the unpaid costs of purchased materials delivered to the
project. (AEX 450 (Stevens Tile tab)). The claim is adequately supported by invoice
documentation. Stevens Tile is entitled to $2,751 plus interest as indicated in Section C. infra.

Superior Flectric Company, Inc.

Superior Electric performed work on the Prevocational Facility, which included installing the
initial power hookup, placing conduit for concrete slabs, and placing conduit in masonry and drywall
until the District suspended work in February 1986. (Tr. 784-85). The permanent wiring, electrical
fixtures, panels, and an emergency generator had not been installed by the time of the work
suspension. (Tr. 785-88). Superior Electric was a small company for which the Prevocational
Facility may have been its sole job at the time. (Tr. 788). On November 9, 1987, it submitted a
certified claim totaling $443,301 for administrative and overhead costs, “opportunity costs lost due
to restriction on bonding”, and taxes. (AEX 450 (Superior Electric tab)). We find that none of the
claimed costs are supported and none are recoverable. Beiro’s Mr. Murray testified that Superior
Electric also was owed money for unpaid progress payments, unpaid retention, and unpaid changes.
(Tr. 1476-81). However, Superior Electric made no claim for such amounts and there are no
supporting requisitions or invoices. Accordingly, we deny Superior Electric’s claim and Beiro’s
claim on behalf of Superior Electric.
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Triangle Sign & Service

Triangle Sign & Service fabricated, customized aluminum and plexiglass letters for the
exterior of the Prevocational Facility. (Tr. 788-89; AEX 450 (Triangle tab)). It submitted a claim
for unpaid invoices in the amount of $17,978. (AEX 450; AEX 458, at 35). We find the claim to be
adequately supported by invoices and cost records. Accordingly, we sustain the claim in the amount
of $17,978 plus interest as indicated in Section C. infra.

Wilcox Caulking Corporation

Wilcox Caulking was the exterior joint sealant subcontractor. (Tr. 789). It submitted a
certified claim for work performed and contract administration costs in the amount of $7,500,
consisting of $5,000 for labor and materials and $2,500 for “administrative and estimating costs and
expenses.” (AEX 450 (Wilcox Caulking tab)). Payroll records submitted by Wilcox only support
labor costs of $780 for the payroll periods December 19 - 25, 1985, and December 26, 1985 -
January 1, 1986. There is no support for its material costs or its administrative and estimating costs.
Accordingly, we find Wilcox entitled to recover $780 plus interest as indicated in Section C. infra.

5. Owned Equipment

Ernst & Young prepared a schedule of costs incurred by Beiro for using its own equipment
on the project. (AEX 458, Schedule 5). Schedule 5 is divided into two categories of owned
equipment costs: pre-suspension equipment costs, covering the period from May 1984 through April
1986 (approximately two months beyond the February 1986 stop work order), amounting to
$386,465, and post-suspension equipment costs of $175,074, for a claim total of $561,539. (AEX
458, Schedule 5; Tr. 73, 76).

To determine owned equipment costs, Emst & Young used Beiro’s equipment listing by
location reports (AEX 447) and the project’s daily job reports (AEX 208). (Tr. 65,312; AEX 458, at
7). The equipment list location reports were used to determine what equipment was on the project
site. (Tr. 65-67, 69, 499-501; AEX 447; AEX 458, at 7). The daily job reports then were consulted
to ascertain whether the heavy equipment was active or idle each day. (Tr. 67, 502-03; AEX 458, at
7). Ernst & Young determined that the heavy equipment was active 12.26 percent of the total job
time. (Tr. 71-72). Because the smaller equipment was not listed on the daily job reports, Ernst &
Young estimated its active time using the 12.26 percent usage factor for the heavy equipment. (Tr.
71-73).

Emst & Young used the relevant equipment rates whenever possible from the Associated
Equipment Distributors (““AED”) rental cost guide, which the District agrees is the proper rental cost
guide. (Tr. 65-66, 69-70; Tr. 754-55). Other equipment rate guides were used only to obtain rates
for equipment not identified in the AED guide. (Tr. 69-70). For calculating the cost for the
equipment, Ernst & Young multiplied the full AED rate by the number of days each piece of
equipment was actively used and multiplied 50 percent of the AED rate by the number of days that
each piece of equipment was idle. (Tr. 65-66, 73; AEX 458, at 7). For the post-suspension period,
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all equipment was deemed idle. (Tr. 74-76).

The District’s auditor admitted that he had no disagreement with the method used to calculate
the owned equipment costs. (Tr. 1415). His concerns focused on whether the equipment was
actually at the job site and whether the equipment was necessary for the project. (Tr. 1415-16).
Although the auditor had access to the underlying documentation for the equipment costs (Schedule
5, the Beiro equipment reports, and the daily project reports) he apparently did not substantively
analyze them or interview DPW personnel concerning what equipment was appropriate for the
project. (Tr. 1415-20).

We have reviewed the documentation and the testimony and find the pre-suspension owned
heavy equipment costs to be supported with two exceptions. In our earlier discussion concerning
material and rental costs we found that equipment item T286 (“Transit”) was erroneously included
on Schedule 5 and thus the amount of $1,232 should be removed. (AEX 236, Schedule 5, at 58). In
their posthearing brief, Appellants also agree that the dates of service of the CAT 955L Loader (item
L2 of Schedule 5, at 58) should be reduced by 28 idle days representing a $2,978 reduction in cost
because the equipment did not arrive at the site until September 21, 1984. (Appellants’ Reply, at 12-
13; AEX 208, at 507758, 507782, 507835, 502214). These deductions total $4,210, which reduces
the pre-suspension heavy owned equipment costs to $261,916. We have carefully reviewed the
District’s arguments concerning heavy equipment on Schedule 5 listed as never being in active use.
However, areview of the daily project reports show that the equipment, such as tampers and rollers,
were often in use. Moreover, we find that some of this equipment (such as compressors and heaters)
would not likely be mentioned on the daily reports since they operate in the “background.” Emst &
Young properly took a conservative approach in treating these items as always idle even though they
were undoubtedly in active use during at least some periods of the work.

For the pre-suspension smaller equipment, we cannot agree with the method for computing
the owned equipment costs. Applying daily rates over extended periods of time on the job produced
what we consider to be excessive costs that in many cases far exceeded the purchase price of the
tools. Of'the $120,339 sought by Appellants, we find $40,000 to be a reasonable owned equipment
cost which is approximately 5 percent of Beiro’s direct labor cost. Thus, Appellants’ pre-suspension
equipment costs equal $301,916, consisting of $261,916 for heavy equipment and $40,000 for the
smaller equipment.

For the post-suspension costs, covering the period May 1986 through August 1987, we
generally find the costs to be unallowable. Although Beiro reasonably might have maintained some
of the equipment on the job site after the stop work in February 1986, by the time the stop work was
converted to a suspension on April 23, 1986, a reasonable contractor would have removed
construction equipment from the job site for use on other jobs as needed. The fact that Beiro left so
much construction equipment on the site for so long indicates, we believe, that there simply was no
other Beiro job requiring the equipment, especially since Beiro had lost its bonding capacity and was
winding down. (Tr. 75). The District should not be expected to reimburse Beiro for storing
unneeded equipment at the job site. One exception to our disallowance is the cost associated with
maintaining Beiro’s office trailers ($10,996), storage trailers ($23,758), and some limited pieces of
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equipment for loading and moving operations ($2,000) until the default termination. It was
reasonable for Beiro to maintain these items at the site for conducting post-suspension project
meetings and negotiations and in support of securing the site. Accordingly, we allow $36,754 for
such costs but disallow the remainder of the post-suspension costs in the amount of $138,320.

In sum, we find Appellants are entitled to $338,670 in owned equipment costs.

6. Unabsorbed General and Administrative Costs

Appellants claim $377,760 for unabsorbed overhead costs during the 518-day District-
imposed suspension of work from February 28, 1986 to July 31, 1987. (AEX 458, at 37). Appellants
argue that they are entitled to unabsorbed overhead costs for this period because the District-imposed
suspension of work resulted in a suspension of Beiro’s bonding capacity. (Tr. 833-34; Tr. 665).
According to Appellants, F&D, as surety, was particularly concerned about the Prevocational Facility
contract as evidenced by the segregation of information about the Prevocational Facility contract
from the information about all Beiro’s other contracts in the financial and contract information sheets
prepared for F&D in 1986 and 1987. (Tr. 836-37; AEX 415, 418; DEX 221). During this period,
the District also was withholding over 2 million dollars in payments due Beiro on the Benning
Terrace and Air Rights Tunnel projects. (Tr. 886-91; Tr. 1493-95; DEX 225, at 935, 939-40).

In 1981, Beiro had approximately $20 million in assets, $35 million in contract earnings,
gross profit from contracts of $5 million, and net income of $1.72 million. In 1982, Beiro had
approximately $15 million in assets, $21 million in contract earnings, gross profit from contracts of
$2.28 million, and a net loss of $543,000. In 1983, Beiro had approximately $11 million in assets,
$10 million in contract earnings, gross profit from contracts of $1 million, and net income of
$862,000. Beiro had losses from its investments in oil producing equipment and real estate of $1.3
million and $1.6 million for 1982 and 1983 respectively. (AEX 402). In 1984, Beiro had
approximately $16 million in assets, $31 million in contract earnings, gross profit from contracts of
$2.4 million, and a net loss of $155,000. (AEX 403-404). In 1985, Beiro had approximately $12
million in assets, $44.7 million in contract earnings, gross profit from contracts of $777,000, and a
net loss of $4.6 million. (AEX 404). Working capital increased by $1.3 million in 1981, was
unchanged in 1982, increased by $1.6 million in 1983, decreased by $430,000 in 1984, and
decreased by $5 million in 1985.

Up until 1984, Beiro had a bonding capacity of approximately $100 million. (Tr. 833-34;
AEX 401-402). In 1984, or perhaps in early 1985, Beiro’s bonding capacity dropped to $20 million.
(Tr. 833-34). F&D’s counsel testified that F&D suspended Beiro’s bonding capacity entirely in
“late *85 or early ’86.” (Tr. 833-34). We find it more likely than not that F&D suspended Beiro’s
bonding capacity in 1985. F&D noticed a significant increase in Beiro claims on a wide array of its
bonded projects. (Tr. 830-31). In early 1985, F&D hired a construction consultant, an accounting
firm, and a law firm to investigate Beiro’s contract performance and financial and legal situation.
The investigation revealed that Beiro’s financial position had eroded substantially in the space of
approximately a year and a halfto two years. (Tr. 831-32). F&D’s counsel testified that the reasons
for the eroded financial position were slow pay by owners on construction projects, Beiro’s
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prosecuting many claims (with the attendant costs) but not getting paid on claims or change orders,
and a loss of working capital on account business losses including significant loans made to a
struggling affiliated company, Beiro Concrete. (Tr. 832; AEX 402-404). A review of financial
statements covering 1984 and 1985 shows that Beiro’s working capital reserves were being depleted
even before 1985 through significant losses not only on contracts but also on real estate and oil
investments, a large dividend, and interest expenses. (AEX 403). Thus, the weakening financial
position of Beiro left it unable to absorb the severe revenue declines in 1985. In a February 21, 1986
draft financial statement for 1985, a note reads:

The Company has been informed by their Surety of their decision not to provide
performance bonds on future construction contracts. Their decision was based on the
financial condition of the Company as evaluated by the Surety. The inability to post
performance bonds has therefore restrained the Company from bidding on future
construction contracts with bonding requirements.

(AEX 404, Note 1 to Financial Statements). By the time the District stopped paying Beiro’s
requisitions beginning with Requisition No. 18 submitted by Beiro on January 31, 1986 (AEX 60),
and rejected by District letter of March 10, 1986 (AEX 71, 72, 87), and issued the stop work order on
February 28, 1986, Beiro had already lost its bonding capacity. Thus, the District’s suspension of
work on the Prevocational job was not the proximate cause of Beiro’s inability to obtain other
bonded work during the delay period but rather a further impediment to financial recovery. On these
facts, we do not find the District liable for Beiro’s unabsorbed overhead during the suspension
period.

7. Overhead Mark-Up

Emst & Young determined Beiro’s overhead mark-up to be 10.62 percent on direct costs of
$7,613,845. (Tr. 80-81; AEX 458, at 37). As we stated in our discussion of Beiro’s claim for
material, equipment rental, and direct general costs supra, we exclude from Beiro’s G&A rate the
category of indirect costs labeled on the financial statements as “Repairs, maintenance and
operations of automotive and contracting equipment, including indirect labor” so as to avoid any
potential duplication of costs. Appellant’s overhead mark-up was a composite of its overhead rates
for 1984-1987. The problem with Ernst & Young’s calculations is that the 1987 rate is nearly 50
percent and does not represent a proper component for the calculations since most of the direct costs
were incurred in 1984 and 1985. By 1987, Beiro had essentially ceased its construction business.
We find a G&A rate of 10 percent to be a reasonable rate. Accordingly, Appellants are entitled to
overhead costs in the amount of $629,424 on direct costs totaling $6,294,239.

8. Profit
Emst & Young included a ten percent profit factor. (Tr. 6; AEX 458, at 4; Tr. 1426). We
agree that a 10 percent profit factor is reasonable. The District has made no showing that there

would have been a loss on the contract. The fact that certain change orders and subcontractor costs
have not been sustained by us for lack of adequate quantum documentation does not change on profit
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on this project. Applying a 10 percent rate to the $6,923,663 sum of Beiro’s direct costs of
$6,294,239 and overhead costs of $629,424, yields profit of $692,366.

Total Unpaid Costs of Performance

We find total unpaid costs of performance of $2,673,765 which is the difference between
total costs of performance of $7,954,699 and District payments to Beiro of $5,280,934. We
summarize the calculations as follows:

Labor $ 790,285
Labor Burden $ 238,020
Materials & Rental Equipment $1,014,767
Subcontractors $4,082,213
Subtotal $6,125,285
Subcontractor Claims $ 168,954
Subtotal Direct Costs $6,294,239
Overhead mark-up (10%) $ 629,424
Extended Overhead $ 0
Subtotal $6,923,663
Profit (10%) $ 692,366
Owned Equipment $_ 338,670
Subtotal $ 7,954,699
Less: Payments to Date ($5.280,934)
Unpaid Costs of Performance $2,673,765

B. Settlement and Claim Preparation Costs

Ernst & Young initially calculated Appellants’ settlement and claim preparation costs at
$115,721. (AEX 2306, at 74; AEX 458, at 39). This calculation inadvertently omitted an invoice
from Emnst & Young for claim preparation in the amount of $15,283 submitted after the settlement
proposal was finalized. (Tr. 86-87; AEX 431 (invoice dated November 27, 1991)). Appellants seek
settlement and claim preparation costs of $131,004, consisting of $72,798 paid by F&D to Ernst &
Young to prepare the settlement proposal (Tr. 84-88; Tr. 855), $6,506 paid by F&D to the law firm
of Watt, Tieder, Killian & Hoffar in connection with the preparation of the settlement proposal,
$47,595 paid in connection with the defense and settlement of the post-termination claim of BPI
Mechanical (Tr. 82-83; Tr. 855-57, 859-60; AEX 434), and $4,105 paid by F&D to the law firm of
Whiteford, Taylor & Preston in connection with the defense and settlement of claims by Able
Equipment and another subcontractor (Tr. 857-60; AEX 458, at 39; AEX 450 (Able Equipment tab)).
The District does not challenge the reasonableness of the fees. We sustain Appellants’ claim for
claim preparation costs amounting to $131,004.
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C. Interest

Appellants seek two types of interest: interest on funds advanced by F&D to Beiro in support
of the Prevocational project at the rate set by their loan agreement, and interest on unpaid change
orders from the date of the PCO proposal or settlement with the District. (AEX 458, at 41-47).
Alternatively, Appellants seek statutory interest, pursuant to former section 806 of D.C. Law 6-85
(formerly D.C. Code § 1-1188.6, amended and recodified as § 2-308.06), at a rate of 4 percent on
performance-related costs measured from the date that Appellants submitted their claim to the
Director of the Department of Administrative Services on August 28, 1987. For nonperformance-
related costs, such as claim preparation costs, Appellants seek interest from the date of their being
incurred.

We believe the statutory rate provided by the Procurement Practices Act governs here.
Accordingly, Appellants are entitled to interest on their unpaid performance costs (limited to the
adjusted contract price cap) at 4 percent per annum from August 28, 1987, the date that the Director
received Appellants’ claim challenging the default termination action, until paid by the District. MCT
Constructors, Inc., CAB No. D-924, June 4, 1996, 44 D.C. Reg. 6444, 6471-72; Kora & Williams,
CAB No. D-839, Sept. 30,1996, 44 D.C. Reg. 6511, 6545. Appellants are entitled to interest on the
settlement expenses at 4 percent per annum from December 23, 1991, the date of the last payment
for such expenses.

D. Adjusted Contract Price/Contract Cap Calculation

The original contract price for the Prevocational School project was $8,098,000.00. (AEX
4). During the course of the project, the District issued 34 Basic Change Directives (“BCDs”)
directing changes to work under Article 3 of the contract. (Tr. 456). The District also issued 13
Field Work Authorizations (“FW As”) directing more minor changes to the work. In addition, Beiro
was also directed to perform extra work through verbal direction from District representatives,
correspondence from the District and/or its architect/engineer, or District responses to Beiro Notice
and Request forms. (Tr. 456). When verbal direction was given by District representatives, Beiro
would follow-up with a Notice and Request form confirming the direction. (Tr. 394-95).
Throughout the course of the project, Beiro submitted 120 Proposed Change Orders (“PCOs”) to the
District requesting equitable adjustments to the contract for extra work and delays. (AEX 238-357).

In the Spring of 1987, when the District was contemplating re-start of the suspended project,
negotiations concerning Beiro's PCOs were conducted between Beiro and District representatives.
(Tr. 401-02, 458, 477; Tr. 5-8). Although only two formal change orders were executed, 48 PCOs
were settled by the parties. (Tr. 9-45). Mr. Kandikere Krishnamurthy, the District's expert witness
who reviewed the Beiro PCOs and testified by videotape, acknowledged entitlement for the PCOs
settled by the District representatives and quantum for the majority of the settled PCOs. (DEX 231).
Mr. Krishnamurthy recognized entitlement for 76 of the 120 Beiro PCOs. (DEX 231). Certain PCO
work was partially completed at the time of work suspension. Beiro has estimated the percentage of
work completed and applied the percentage in its contract cap calculation. (AEX 237; Tr. 458-59;

7369



'DISTRICT OF COLUMBIA REGISTER AUG 2 9 2003

-22.- A.A. Beiro Constr. Co., CAB No. D-822

Tr. 47-49). The District did not rebut that evidence. According to Appellants, the PCO costs
incurred only by Beiro, including mark-ups on those costs, are $2,099,544.33. Appellants also claim
profit and bond markups on the subcontractor PCO costs of $70,380.93. Appellants presented
subcontractor termination for convenience claims totaling $1,488,560.00 (we have previously
determined entitlement amounting to $168,954). Appellants’ calculated adjusted contract cap is as
follows:

Subcontractor T for C Claims: $ 1,488,560.00
Plus: Beiro Overhead (10.62%): $__ 158,085.07

Subtotal: $ 1,646,645.07
Plus: Beiro Profit (10%): $_164,664.51

Subtotal: $ 1,811,309.58
Beiro PCO Costs: $ 2,099,544.33
Beiro Markup on Subcontractor PCO Costs: $ 70,380.93
Less: Deductive Change Order No. 1: $_ (13,295.00)
Net Increase in Contract Cap: $ 3,967,939.84
Original Contract Value: $_8.098,000.00

Adjusted Contract Cap: $12,065,939.84

Of Appellants’ claim for $2,099,544 in PCO costs, we find support for PCO costs totaling
$1,346,472, which includes the PCOs settled by the parties. The following is a discussion of each
PCO and our findings on entitlement and quantum.

PCO 2

The District's architect added reinforcing steel and concrete during its review of Beiro's
Transmittal No. 2 “Rebar Foundation” shop drawings. Beiro submitted its PCO 2 in the amount of
$1,483 for the additional work. After removing a 14.25 percent mark-up for FICA-FUTA (on top of
alabor burden rate of 27.41 percent), we sustain the claim in the amount of $1,427. (AEX 238, AEX
456 (Murray Tr. 56-57)).

PCO3

The District issued BCD No. 1 on August 7, 1984, making changes to the door schedule for
the project. Beiro submitted PCO 3, requesting compensation for this and other door revisions in the
amount of $14,435. As a result of the late changes to the doors, Beiro was forced to engage a
different hollow metal door supplier, at an additional cost of $8,246. The new supplier's products
also required additional field assembly and additional changes were required in the field to modity
door frames. (AEX 239; AEX 456 (Murray Tr. 60-62)). We find quantum to be $12,747.
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PCO 5

The District’s architect made changes to the rebar layout for the first floor slab during the
shop drawing phase. Beiro submitted its PCO 5 in the amount of $1,716 for the additional work.
The record does not support quantum. (AEX 240; AEX 456 (Murray Tr. 62-63)).

PCO 6B

The District issued BCD 2 on or about August 3, 1984, making a number of dimensional
changes to the architectural drawings. Beiro submitted its PCO 6B in the amount of $1,833 for the
extra work. Beiro and the District settled the PCO for the full amount, which we sustain. (AEX 241;
AEX 457 (McConnell Tr. 10-11); AEX 456 (Murray Tr. 63-65, 476-78)).

PCO7

As a result of the District’s delay in establishing the layout/control points for the building
from July 9, 1984 until October 5, 1984, Beiro incurred additional direct costs for layout and
submitted PCO 7 in the amount of $17,229.00. We sustain the claim in the amount of $8,566.
(AEX 236, at 20; AEX 242, 245; Tr. 364-65).

PCO 8

Appellants withdrew PCO 8§, in the amount of $32,149.00.

PCO9

The District issued BCD No. 7 on or about November 2, 1984, making revisions to the water
meter vault for the Project. Beiro submitted a change order proposal in the amount of $1,728.00 for
the extra work. This change was subsequently settled with District representatives for $1,547. (AEX

244, AEX 456 (Murray Tr. 11, 72-74)). We sustain the claim for that amount.

PCO 10A and 10B (Beiro pre-suspension delay claims)

Beginning before the July 9, 1984 Notice to Proceed, Beiro had identified dimensional
discrepancies between the structural and architectural drawings. (Tr. 363-66, 370; AEX 10, 19, 33).
Design and dimensional problems caused by the District’s architect delayed major portions of the
work. (Tr. 368-70). The District issued numerous changes to the structural steel design to correct
the design errors. (E.g., AEX 241 (BCD No. 2); AEX 245 (BCD No. 4); AEX 246 (BCD No. 5);
AEX 75 (indicating that 69 percent of the structural steel members on the Project were changed)).
While Beiro waited inordinate lengths of time for the District to issue design resolutions, Beiro
reasonably slowed down its work on non-critical path activities so as to avoid a shutdown of work on
the site. (Tr. 379-80; 381-82; AEX 33). Beiro performed an analysis of the project delays and
determined that, as of the end of 1985, the project had been delayed 346 calendar days due to the
structural steel deficiencies. Mr. McConnell explained the delay analysis, using the baseline CPM of
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November 1984 and the December 25, 1985 update, the last update in the record. (DEX 205, 200;
Tr. 383-85). Beiro submitted its PCOs for the pre-suspension delays under PCO 10A and 10B. (Tr.
385). In PCO 10A, Beiro attributed the first 90 days of delay to the architectural drawing changes
and the late provision of control points for the project, which prevented Beiro from performing the
initial critical layout and excavation/foundation work. (Tr. 363-65, 368-70, 385-86). Beiro
attributed the remaining 256 days of delay to the structural steel delays in PCO 10B. (Tr. 385-806;
AEX 246). With regard to the late provision of control points and architectural drawing changes, the
District agrees that CPM activity 895-900 (concrete column footings for sections 8 and 10) was
delayed by 56 days. (DEX 239, at 4). The District’s argument that Beiro made up the time on future
concrete pours is not persuasive. Based on our review of the schedules, updates, delay
correspondence, and testimony, we find that the late provision of control points for the project
critically delayed the project approximately 60 days. Based on our review of the record, we find that
Beiro was delayed approximately 210 days on account of the substantial structural steel redesign of
the project. Although the District’s expert proposed a total of 140 days of pre-suspension delay
(DEX 239, at 13), we believe the record supports at least 210 days of total critical path delay. Beiro
contends, and we agrec, that the delays relating to the control points ran concurrently with the delays
caused by the redesign of the structural steel. (Tr. 386). In addition, we find that Beiro was not
responsible for critical path delays to the project. In particular, the District’s position that Beiro was
responsible for the concrete cracking and deflections, is unsupported by the record. We credit
Appellants’ concrete experts who testified that Beiro followed the contract and industry standards for
concrete placement at the Prevocational project. We find that the concrete problems were caused by
the structural steel design deficiencies for which the District and its contracted architect are
responsible.

PCO 10A

PCO 10A was submitted by Beiro on March 12, 1987 in the amount of $637,367.00. (AEX
245). The claimed costs were:

Direct costs of BCD No. 4: $ 22,103.00
Subcontractor impact & extension costs: $ 65,320.00
Winter concrete impact costs: $ 53,774.00
Extended performance (90 days): $496,170.00
Total: $637,367.00

We sustain the direct costs of $22,103, consisting of additional Beiro engineering ($1,204),
subcontractor costs (Mid-Atlantic Steel ($4,095), CECO ($14,520) and A&L Painters ($18.00)), and
Beiro mark-up. (AEX 245, at 401702; Tr. 461-62).

Beiro claims the following subcontractor impact and extension costs: CECO ($41,789), Mid-
Atlantic Steel ($17,267), and Beiro mark-up. (AEX 245, at 401300). Appecllants agree that the
CECO costs should be removed because they are included in other PCOs. (AEX 245, at401306). In
the subcontractor claim section supra, we partially sustained Mid-Atlantic Steel’s impact claim in
the amount of $2,563. With Beiro mark-ups, this portion is sustained in the amount of $2,833.
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As a result of early project delays, Beiro was forced to perform a substantial amount of
concrete work in the January-February 1985. (Tr. 462). These costs include additional charges for
concrete additives, inefficiencies, and winter protection/heating of concrete. (AEX 24, at 401316-
324; Tr. 462). We sustain labor costs of $17,424, equipment costs of $1,266, and heating costs of
$12,830. The total of these costs with Beiro’s mark-up is $33,445.

In their posthearing brief, Appellants revised their claim for extended performance costs from
$496,170 (based on a 90-day extension at a daily rate of $5,513) to $177,842 (90 days at a daily rate
01 $1,976), removing certain subcontractor claim amounts. As detailed below, we find a composite
daily rate of $1,900 supported by the record, consisting of daily rates of $1,168 for project office
expenses, $18 for material escalation, and $714 for home office G&A expenses.

Project office expenses included Beiro’s field office labor (supervisory, layout, mobilization,
cleanup, pump and bail footings, Government trailer support, safety, and security costs), field office
general expenses (engineering and tests, utilities, small tools, fencing, safety, signs and photos, site
security, insurance, and CPM consultant), and field office equipment and construction equipment.
Beiro pooled these costs and added appropriate mark-ups, yielding total project office expenses of
$815,463 from Notice to Proceed (July 9, 1984) through cessation of work on March 7, 1986. (AEX
245, at 401355; Tr. 462-64, 467-68). We have revised Appellants’ calculation of project office
expenses recovered on other PCOs from $112,140 to $106,561, which is then deducted from the total
project office expense of $815,463, to yield $708,902. Dividing this total by the performance period
of 607 calendar days yields a daily project office expense of $1,168. (AEX 245, at 401355;
Appellants’ Posthearing Brief, Appendix B; Tr. 467-68).

Beiro computed its costs for material and wage escalation as a result of the delays in the
amount of $36,044.00. (AEX 245, at 401351). Based on the status of Project completion at the time
of termination, Appellants concede that the escalation for topsoil ($600), sod ($109), seeding ($235)
and wood paneling labor ($1,000), were likely not incurred. We also remove plywood paneling
($3,500), drywall materials ($10,000) and drywall labor ($5,000). Adjusting this component, with
appropriate markups, yields a revised amount of $10,899, which yields a daily rate of $18.

As the final element of its extended performance costs, Beiro included home office G&A
expenses calculated using the Eichleay formula yielding a daily G&A rate of $605. (AEX 245, at
401326; Tr. 466-67). Appellants have replaced that G&A rate with the $729 daily rate calculated by
Emst & Young. (AEX 458, at 37). Ernst & Young calculated its rate using a “performance period”
of July 1984 through July 1987. We believe that the suspension period from approximately March
1986 through termination in July 1987 does not provide reasonable G&A allocations with Beiro total
direct costs because during that period the business was winding down and the record does not
contain the 1986 and 1987 financial records for us to review and evaluate G&A costs. We will
confine the performance period to the pre-suspension period and use the financial information
provided for 1984 and 1985 to provide a more accurate measure of home office overhead. Thus,
prorating for the period of July 1984 through December 1985, we find total Beiro direct costs of
$58,333,162. (AEX 403-404). After deducting unallowable or unsupported G&A costs (the
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“Repairs, maintenance and operations” under “Indirect costs”, travel and entertainment,
contributions, and $350,000 from the excessive 1984 “Management fees”), and prorating for the July
1984 through December 1985 period, we find total Beiro allowable G&A costs of $4,018,182
($1,017,999 for 1984, $3,000,183 for 1985). Beiro’s direct costs on the Prevocational project are
$6,294,239. Multiplying total prorated G&A of $4,435,306 by the ratio of Prevocational project
costs to total Beiro direct costs yields $433,568 in G&A allocable to the contract, and divided by the
performance period of 607 days provides a daily rate of $714. With the adjustments discussed
above, the extended performance costs per dayis $1,900. Accordingly, extended performance costs
for the 60-day delay period total $114,000.

We sustain PCO 10A costs in the amount of $172,381 (consisting of $22,103, $2,833,
$33,445, plus $114,000).

PCO 10B

We previously found that the substantial changes to the structural steel caused 150 days of
critical path delay. Using the daily rate of $1,900 calculated in connection with PCO 10A, we find
home office costs of $285,000. Lynn Fabricators' cost proposal in the amount of $301,209 for the
structural steel changes and delays, included by Beiro in its PCO 10B, was previously denied as a
subcontractor claim for lack of support in the record. We sustain Beiro’s additional engineering
costs of $1,015. (AEX 246; Tr. 464). PCO 10B costs therefore total $286,015.

PCO 10C

The District issued BCD No. 8 on November 20, 1984, making a number of changes to the
structural steel for the project. Beiro’s PCO 10C includes only those direct costs for additional
fireproofing work in the amount of $505.00. This claim was settled with District representatives for
$306, which we sustain. (AEX 231, 247; Tr. 80-81, 12).

PCO 10E

In response to Beiro’s Notice and Request No. 26 (AEX 200), the District issued a sketch
(SK-9), relating to concrete beam #1. Beiro submitted PCO 10E in the amount of $1,003 for the
extra work associated with the change. There appears to be duplication of costs in this claim and
PCO 35. We deny the claim for lack of adequate support in the record.

PCO 10G

In response to Beiro’s Notice and Request 212 (AEX 209), the District directed removal and
replacement of a masonry wall at the north side of the gymnasium. Beiro submitted a change order
proposal in the amount of $1,354. We are not persuaded that the work was a compensable change to
the contract because Beiro or its subcontractors appear to have initially misread the applicable
drawings. (AEX 249; AEX 456 (Murray Tr. 83-84)). Accordingly, we deny the claim.
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PCO 101

Due to changes to the structural steel, Beiro was forced to pour the concrete loading dock out
of sequence. Beiro had to protect the concrete by means of plywood. Beiro submitted its PCO 10Lin
the amount of $1,747.00 for the plywood protection. We sustain the claim in the amount of $1,747.
(AEX 456 (Murray Tr. 84-85).

PCO 13

The District issued BCD No. 3 on August 3, 1984, directing major revisions to the site water
mains and storm drains. The District also issued BCD No. 16 on April 1, 1985, which, among other
things, changed the sitc sewer lines. BCD No. 22, dated June 22, 1985, also made changes to the
storm and sanitary lines. Beiro included each of the site utility changes into its PCO 13 in the
amount of $268,704. District representatives settled this PCO with Beiro for $211,360. (AEX 251,
at 402149; AEX 456 (Murray Tr. 85-87); AEX 454 (McConnell Tr. 480-82); AEX 457 (McConnell
Tr. 13)). Beiro estimated that 50 percent of this work was completed before termination, for a PCO
value of $105,680.00. (AEX 454 (McConnell Tr. 482); AEX 456 (Murray Tr. 86); AEX 237). The
District agrees with entitlement and quantum. (DEX 231). Accordingly, we sustain the claim in the
amount of $105,680.

PCO 14

Due to the unsuitability of the soil at the elevations prescribed by the District for the building
footings, Beiro was forced to over-excavate the footings and provide additional fill. Beiro submitted
PCO 14 to the District in the amount of $257,636. Except for an amount of $5,979, we find the
claim adequately supported by the record and therefore sustain it in a total amount of $251,657.
(AEX 251A; AEX 456 (Murray Tr. 87-88); AEX 454 (McConnell Tr. 483-86)).

PCO 15

As documented in Beiro’s Notice and Requests Nos. 3 and 10 dated August 23, 1984, the
District directed Beiro to install a wall in the gymnasium area with a curved radius as opposed to an
angle. (AEX 252). Beiro submitted its PCO 15 in the amount of $452. We sustain the claim in the
amount of $414. (AEX 456 (Murray Tr. 88-89)).

PCO 16

The contract permitted Beiro to use existing site material as backfill. (AEX 3,92.01). The
District rejected the backfill material and required Beiro to haul away the existing material and
purchase and haul new backfill to the site. Beiro submitted its PCO 16 in the amount of $33,629.00.
The record adequately supports costs of $25,600, which is the amount we sustain. (AEX 253; Tr.
732-36; AEX 456 (Murray Tr. 8§9-90)).
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PCO 17

On September 26, 1984, the District’s Acting Chief, Bureau of Building Construction
Services, issued a clarification letter to Beiro which made 16 changes to various structural and
architectural drawings. Beiro submitted its PCO 17 in the amount of $1,251 for the additional
column forming and rebar work. We sustain the claim in the amount of $1,230. (AEX 254; AEX
256 (Murray Tr. 91-92)).

PCO 18

The District’s architect issued a sketch making changes to the details for windows 18 and 19
of the building. Beiro submitted its PCO 18 in the amount of $946, which was settled with District
representatives for $780. We sustain the claim in that amount. (DEX 231; AEX 255).

PCO 19

The District, by letter and sketch dated October 15, 1994, provided Beiro with changed work
relating to the tie-in of the 4" planter drains. Beiro submitted its PCO 19 in the amount of

$15,350.00 for the extra work. We find the claimed costs excessive. The record supports costs of
$4,000, which we sustain. (AEX 256; AEX 256 (Murray Tr. 93-94)).

PCO 21

In response to Beiro’s Notice and Request No. 31, dated October 5, 1984, the District’s
architect issued a sketch revising certain dimensions on Stair 5. Beiro submitted its PCO 21 in the
amount of $5,777.00 for the additional excavation, framework, fill and layout of the stair. We
believe that some of the costs cover the original contract work and have not been properly credited in
Beiro’s cost proposal. We allow $764 in burdened labor, $600 in materials, $140 for equipment, and
subcontractor costs of $227, and with mark-ups, for a total of $1,984. (AEX 257; AEX 256 (Murray
Tr. 95)).

PCO 23

The District issued BCD No. 13 on March 7, 1985, directing, among other work, changes to
the first floor slab cantilever and reinforcing. Beiro submitted its PCO 23 in the amount of $710 for
this work. (AEX 258). This change was settled with District representatives for $688. (AEX 256
(Murray Tr. 96-98); AEX 257 (McConnell Tr. 14)). The District agrees with entitlement and
quantum. (DEX 231). We sustain the claim in the amount of $688.

PCO 25
In response to Beiro’s Notice and Request No. 25, the architect issued a sketch moving a rain

leader trap from below a footing to the side of the footing. Beiro submitted its PCO 25 in the
amount of $1,642 consisting of a BPI proposal of $1,492 for the changed work along with Beiro
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mark-ups making a total claim of $1,642. We are not persuaded that the work as changed increased
the cost of performance. We deny the claim. (AEX 259; AEX 256 (Murray Tr. 98-99)).

PCO 26

The District issued BCD No. 8 on November 26, 1984, modifying the roof framing in the
lobby area, among other things. Beiro submitted its PCO 26 in the amount of $1,203 for this work.
(AEX 260). This PCO was settled with District representatives for $1,194. (AEX 256 (Murray Tr.
99-101)). The District does not dispute entitlement or quantum. (DEX 231). We sustain PCO 26 for
the agreed amount.

PCO 27

By letter dated November 8, 1984, the District, among other things, changed the location of
freezer condensers from the electrical room to the roof as a result of the electrical room having
insufficient space to meet the clearance requirements of the National Electrical Code. (AEX 261).
Beiro submitted its PCO 27 for the changed work in the amount of $18,305. Beiro estimates that 50
percent of this extra work ($9,152.50) was performed prior to termination. (AEX 256 (Murray Tr.
102)). Based on our review of the record, we find support for Beiro costs of $2,682 and Bratti
Associates costs of $286, for a total amount sustained of $2,968. We are not persuaded by the record
that the other subcontractor costs totaling $13,422 were actually incurred and paid.

PCO 28

The District refused to permit Beiro to use on-site material for backfill of interior pipe
excavations which were under the building’s ground slab. Paragraph 3.04B of the specifications
indicates the use of type M-1 backfill material for interior areas where “fills are required to provide
proper levels for slabs or gravel fill under slabs on ground.” The District argues that because the
pipe trenches are interior spaces under the ground slab, Paragraph 3.04 requires M-1 material. Beiro
claims that M-1 fill is only required to provide proper levels for slabs, not pipe excavations. We
believe the District’s interpretation is the more reasonable. Accordingly, we deny Beiro’s PCO 28
claim for $66,083. (AEX 262).

PCO 30

The District issued FWA 2 on November 1, 1984, directing revisions to light fixtures which
would not have fit properly as originally designed. Beiro submitted its PCO 30 in the amount of
$3,323.00 for the light fixtures revisions and associated changes in the reinforcing steel. We are not
persuaded from the record that the costs were actually incurred, with the exception of the claim for
$116 by Mid-Atlantic Steel. (AEX 263). With mark-up, we sustain the claim in the amount of $128.

PCQO 32

In response to Beiro’s Notice and Request No. 34, the District issued a sketch clarifying
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certain details of the electrical room wall/foundation and adding a galvanized steel plate. Beiro
submitted its PCO 32 in the amount of $417 for the additional work. (AEX 264; AEX 256 (Murray
Tr. 105-06)). The District does not dispute entitlement or quantum. (DEX 231). We sustain the
claim of $417.

PCO 34

The District requested that Beiro change the grating in the kitchen area from cast iron to
aluminum. Beiro submitted its PCO 34 for the change in the amount of $266. The change request
was settled with District representatives and the record contains Change Order No. 2, dated
September 23, 1985, in the amount of $263, although it appears that the contract price was never
adjusted to reflect the change. (AEX 265, at 413990). The District does not dispute entitlement.
(DEX 231). Beiro estimates 75 percent, or $197, of the work was completed prior to termination.
(AEX 237). We sustain the claim for that amount.

PCO 35

The District issued BCD No. 10 on December 21, 1984, directing the installation of
additional reinforcing steel in the automotive shop. Beiro submitted its PCO 35 in the amount of
$1,084 for the extra work. The change was settled with District representatives for the full amount
of $1,084. (AEX 266, at 4040071). The District does not dispute entitlement or quantum. (DEX
231). We sustain the claim for the agreed amount.

PCO 35A

The District issued BCD No. 12 on February 26, 1985, directing the relocation and addition
of drains in the automotive shop. Beiro submitted its PCO 35A in the amount of $2,440 for the extra
work. The change was settled with District representatives for $2,274. (AEX 267, at 404135). The
District does not dispute entitlement or quantum. (DEX 231). We sustain the claim for the agreed
amount of $2,274.

PCO 37

The District directed Beiro by letter dated November 5, 1984, to provide additional flashing
at the masonry walls. (AEX 268, at 404253). Beiro submitted its PCO 37 in the amount of $560 for
this extra work. We sustain the claim in the amount of $406. (AEX 256 (Murray Tr. 111-12)).

PCO 41

The District issued BCD No. 8 on November 20, 1984, directing certain structural changes to
the building. Beiro submitted its PCO 41 in the amount of $2,134 for the revisions. This portion of
BCD No. 8 was settled with District representatives for $1,523. (AEX 256 (Murray Tr. 112-14)).
The District recognizes entitlement for this PCO. (DEX 231). We sustain the claim for the agreed
amount.
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PCO 42

The District issued BCD No. 30 on October 23, 1985, directing the relocation of a masonry
wall. Beiro submitted its PCO 42 in the amount of $879 for the work. The change was settled with
District representatives for $799. (AEX 457 (McConnell Tr. 22); AEX 270, at 404346; AEX 456
(Murray Tr. 114-15)). The District does not dispute entitlement or quantum. (DEX 231). We
sustain the claim for the agreed amount of $799.

PCO 43

The District issued BCD No. 9 on November 20, 1984, making significant changes to the
keying for the building. Beiro submitted its PCO 43 in the amount of $1,484.00 for the change. The
change was settled with District representatives and Change Order No. 2 was issued in the amount of
$1,468, which we sustain. (AEX 271, at 413940; DEX 231).

PCO 44

The District issued BCD No. 10 on December 21, 1984, directing the installation of three
additional light fixtures in a storage room. Beiro submitted its PCO 44 in the amount of $593.
(AEX 456 (Murray Tr. 117)). This change was settled with District representatives for $593. (AEX
272,at404383; AEX 457 (McConnell Tr. 23)). Beiro estimates that 75 percent, or $445, of the work
was completed prior to termination. (AEX 237; AEX 456 (Murray Tr. 118)). The District
recognizes entitlement for this PCO. (DEX 231). We sustain the claim in the amount of $445.

PCO 45

The District issued FWA No. 6 on March 6, 1985, making changes to the mop basin
strainers. Beiro submitted its PCO 45 in the amount of $1,104 for this extra work. The change was
settled with District representatives for $821. (AEX 273, at 404415; AEX 457 (McConnell Tr. 23);
AEX 456 (Murray Tr. 118-19)). The District recognizes entitlement for this PCO. (DEX 231). We
sustain the claim in the amount of $821.

PCO 48

The District issued BCD No. 48 on December 21, 1984, directing the addition of reinforcing
steel in the first floor slab, Area No. 1. Beiro submitted its PCO 48 in the amount of $2,284 for the
extra work. The change was settled with District representatives for the full amount of $2,284.
(AEX 274, at 404456). The District does not dispute entitlement or quantum. (DEX 231). We
sustain the claim in the amount of $2,284.

PCO 50A

The District issued BCD No. 12 on February 26, 1985, directing changes to thirteen catch
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basins and the addition of gas traps. Beiro submitted its PCO 5S0A in the amount of $5,315for the
extra work. The change was settled with District representatives for the full amount of $5,315.
(AEX 275, at 404613). The District does not dispute entitlement or quantum. (DEX 231). We
sustain the claim in the amount of $5,315.

PCO 50B

The District issued BCD No. 15 on April 1, 1985, raising the tops of catch basins by adding
two courses of concrete masonry units. Beiro submitted its PCO 50B in the amount of $6,253 for the
extra work. This change was settled with the District for $5,440. (AEX 276, at 404629). The
District does not dispute entitlement or quantum. (DEX 231). We sustain the claim in the amount of
$5,440.

PCO 51

In response to Beiro Notice and Request No. 56, the District provided a sketch indicating
brass cleanouts as opposed to cast iron indicated in the contract documents. Beiro submitted its PCO
51 in the amount of $1,630 for the changed work. (AEX 456 (Murray Tr. 123)). Beiro estimates that
90 percent of this work was completed prior to termination. (/d.; AEX 237). The District recognizes
entitlement for this PCO. (DEX 231). We sustain the claim in the amount of $1,270.

PCO 54

By sketch dated December 27, 1984, the District added a 12" x 12" concrete post for the
support of stair No. 3. Beiro submitted its PCO 54, as revised, in the amount of $1,646. (AEX 277,
AEX 456 (Murray Tr. 127)). The District recognizes entitlement for this PCO. (DEX 231).
Prorating a portion of Ceco’s materials to this work, we sustain the claim in the amount of $1,2406.

PCO 55 A&B

The District issued BCD No. 10 on December 21, 1984, directing changes to the electrical,
mechanical, and architectural details to accommodate above-ceiling space constraints. Beiro
submitted its PCO 55 A&B in the amount of $6,324 for the changes. The changes were settled with
District representatives for $3,122. (AEX 278, at 404807, 404800; AEX 457 (McConnell Tr. 25-26);
AEX 456 (Murray Tr. 124-26)). Beiro estimates that 50 percent of this work was completed prior to
termination. (AEX 456 (Murray Tr. 125); AEX 237). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $1,561.

PCO 56

Inresponse to Beiro’s Notice and Request No. 52 regarding conflicts between ductwork and
lighting on the ground floor, the District directed the installation of beam pockets (sleeves) to
alleviate the conflict. Beiro submitted its PCO 56 in the amount of $309 for the additional work.
Entitlement and quantum are established by the record. (AEX 280; AEX 456 (Murray Tr. 126)). We
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sustain the claim in the amount of $309.
PCO 63

The District issued BCD No. 12 on February 26, 1985, directing the installation of an
additional concrete column to support the first floor slab above the main entrance area. Beiro
submitted its PCO 63 in the amount of $6,378 for the extra work. The change was settled with
District representatives for $6,250. (AEX 281, at 405149; AEX 454 (McConnell Tr. 489-91); AEX
457 (McConnell Tr. 26-27); AEX 456 (Murray Tr. 127-28)). The District does not dispute
entitlement or quantum. (DEX 231). We sustain the claim in the amount of $6,250.

PCO 63A

In a series of meetings with District representatives in December 1984 and January 1985,
revisions were made in the reinforcing steel design of certain areas of the first floor slab. Beiro
confirmed the results of the meetings by Notice and Request No. 65. (AEX 282, at 405269-70).
Beiro submitted its PCO 63 A in the amount of $369 for the additional work. We sustain the claim in
the amount of $369. (AEX 282; AEX 456 (Murray Tr. 128-29)).

PCO 64

In response to Beiro’s Notice and Request No. 66, the District directed revisions to the stub-
ups for the electrical receptacles in the Driver’s Education room. Beiro submitted its PCO 64 in the
amount of $2,773 for the additional work. The District recognizes entitlement for this PCO but not
the quantum. (DEX 231). We sustain the claim in the amount of $1,000. (AEX 283; AEX 456
(Murray Tr. 129-130)).

PCO 65

In response to Beiro’s Notice and Request No. 67, which noted a conflict with the roof
elevation at Stair No. 3, the District directed that the roof elevation be raised and a pocket for a joist
be installed. (AEX 284, at. 405313, 405305). Beiro submitted its PCO 65 in the amount of $1,883
for the extra work. The District recognizes entitlement for this PCO. (DEX 231). Except for the
allowance 1tem for Bratti Associates, the record supports Beiro’s quantum. (AEX 284; AEX 456
(Murray Tr. 130-31)). We sustain the claim in the amount of $1,245.

PCO 68

The District issued FWA No. 4 on February 26, 1985, correcting the omission from the
contract documents of trench drains at the loading dock and north entrance. By FWA No. 7, dated
April 19, 1985, the District added another drain at the service platform. Beiro submitted its PCO 68
in the amount of $2,227 for the additional work. Beiro estimates that 50 percent of this work was
completed prior to termination. (AEX 237; AEX 456 (Murray Tr. 131-32)). The District recognizes
entitlement for this PCO. (DEX 231). We sustain the claim in the amount of $900.
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PCO 70

The District issued BCD No. 13 on March 7, 1985, directing Beiro to install and revise
various ductwork chases. Beiro submitted its PCO 70 in the amount of $3,825 for the extra work.
The change was settled with District representatives for $3,175. (AEX 286, at 405420; AEX 457
(McConnell Tr. 27); AEX 456 (Murray Tr. 133)). The District recognizes entitlement and the
majority of the quantum for this PCO. (DEX 231). We sustain the claim in the amount of $3,175.

PCO 72

By letter dated January 16, 1985, the District provided Beiro with Sketch No. 16, adding
reinforcing steel to the 8" x 21" concrete beam at the first floor mall area. Beiro submitted its PCO

72 1n the revised amount of $278 for the additional work. The District recognizes entitlement for
this PCO. (DEX 231). We sustain the claim in the amount of $278. (AEX 287).

PCO 73

By FWA No. 5 dated January 10, 1985, the District directed Beiro to change the construction
sign on the Project site. Beiro submitted its PCO 73 in the amount of $126. The change was
apparently settled with the District and Change Order No. 1 issued with a price adjustment in the
amount of $117. (AEX 288, at 413919; AEX 457 (McConnell Tr. 27-28)). The District does not
dispute entitlement or quantum. (DEX 231). We sustain the adjustment in the amount of $117.

PCO 75

The District’s architect made a number of changes to the reinforcing steel shop drawing
(Betro Transmittal 132) for the first floor. Beiro submitted its PCO 75 in the amount of $9,925 for
the modified and additional work. We sustain the claim in the amount of $8,374. (AEX 289; AEX
456 (Murray Tr. 136)).

PCO 76A

The District 1ssued BCD No. 17 on April 24, 1985, directing the addition of an upturned
concrete beam as support for the under-designed south spandrel beam. Beiro submitted its PCO 76 A
in the amount of $46,570 for the additional work. The change was settled with District
representatives for $33,500.00. (AEX 290, at 405839, 405840; AEX 454 (McConnell Tr. 491-92,
496); AEX 457 (McConnell Tr. 28); AEX 456 (Murray Tr. 137-38)). The District recognizes
entitlement for this PCO, although it states that BPI Mechanical had not installed the Finn Tube
radiators. (DEX 231). We sustain the claim in the amount of $30,000.

PCO 76B

The District issued BCD No. 26 on August 29, 1985, directing architectural changes to the
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underside of the south spandrel beam resulting from the addition of the upturned beam. (See PCO
76A). Beiro submitted its PCO 76B in amount of $11,577 for the additional work. The change was
settled with District representatives for $12,580. (AEX 291, at 406064; AEX 455 (Murray Tr. 738-
40); AEX 457 (McConnell Tr. 28-29); AEX 456 (Murray Tr. 139-40)). The District recognizes
entitlement for this PCO. (DEX 231). We sustain the claim in the amount of $12,580.

PCO 77

The District provided Beiro verbal direction, subsequently confirmed by Beiro’s Notice and
Request No. 78, dated January 28, 1985, concerning revisions to the concrete at Stair No. 1. (AEX
292, at 4061006). Beiro submitted its PCO 77 in the amount of $980 for the revised work. We
sustain the claim in the amount of $908. (AEX 292; AEX 456 (Murray Tr. 140-41)).

PCO 78

The District provided Beiro with verbal direction to modify doors 112 and 113 to avoid
conflicts with the concrete structure. Beiro confirmed this direction by Notice and Request No. §1B
on February 5, 1985. (AEX 293, at 406129). Beiro submitted its PCO 78 in the amount of $848 for
the changed work. Beiro estimates that 50 percent of the work was completed prior to termination.
(AEX 293; AEX 456 (Murray Tr. 141-42)). We sustain the claim in the amount of $393.

PCO 79

By verbal directive, later confirmed by Beiro’s Notice and Request No. 81B, the District
modified the head at door No. 68. (AEX 294, at 406156-57). Beiro submitted its PCO 79 in the
amount of $304 for the changed work. We sustain the claim in the amount 0of $279. (AEX 294; AEX
456 (Murray Tr. 142-43)).

PCO 83

The District issued BCD No. 28 on September 24, 1985, directing changes to the mechanical
and electrical layout throughout the ground floor of the building. Beiro submitted its PCO 83 in the
amount of $16,499 for the changed work. The change was settled with District representations for
$16,222. (AEX 295, at 406219, 406217; AEX 457 (McConnell Tr. 30-31); AEX 456 (Murray Tr.
143-44)). Beiro estimates that 85 percent, or $13,789, of the work was completed prior to
termination. (AEX 456 (Murray Tr. 144); AEX 237). The District does not dispute entitlement for
this PCO. (DEX 231). We sustain the claim in the amount of $13,789.

PCO 83A

Appellants have withdrawn this PCO, in the amount of $324.
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PCO 84A

The District issued BCD No. 17 on April 24, 1985, directing that Beiro provide additional
posts and footings below the concrete ramp. Beiro submitted its PCO 84A in the amount 0f $41,956
for the additional work. This change was settled with District representatives for $35,783. (AEX
297, at 406399-406400, 406398; AEX 457 (McConnell Tr. 31-32); AEX 456 (Murray Tr. 145-46)).
Beiro estimates that 90 percent of this work was completed prior to termination. The District
recognizes entitlement for this PCO. (DEX 231). We sustain the claim in the amount of $30,920.

PCO 84B

The District issued BCD No. 20 on June 5, 1985, directing Beiro to install additional
reinforcing steel in the concrete ramp. Beiro submitted its PCO 84B in the amount of $4,018 for the
extra work. This change was settled with District representatives for $673. (AEX 298, at 406716-
406717). The District does not dispute entitlement or quantum. (DEX 231). We sustain the claim
in the amount of $673.

PCO 84C

The District gave Beiro verbal direction, later confirmed by Beiro’s Notice and Request No.
90, to modify the masonry at Door No. 77. (AEX 299, at 406742). Beiro submitted its PCO 84C for
the extra work in the amount of $376. (AEX 299). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $376.

PCO 85

The District issued BCD No. 31 on October 23, 1985, directing that Beiro modify a wall
opening and provide a plywood pipe chase. Beiro submitted its PCO 85 in the amount 0f $3,858 for
the additional work. The District does not dispute entitlement. (DEX 231). We sustain the claim in
the amount of $3,297. (AEX 300).

PCO 89

The District issued BCD No. 17 on April 24, 1985, directing that Beiro install additional
reinforcing steel in the concrete curbs over the cambered steel beam in the gymnasium. Beiro
submitted its PCO 89 in the amount of $14,044 for the extra work. The change was settled with
District representatives for $13,137. (AEX 301, at 406861, 406862-63; AEX 457 (McConnell Tr.
32); AEX 456 (Murray Tr. 150-51)). Beiro estimates 93 percent of this work was completed prior to
termination. (AEX 456 (Murray Tr. 150)). The District does not dispute entitlement or quantum.
(DEX 231). We sustain the claim in the amount of $12,217.

PCO 90

As a result of the concerns regarding deflections of the elevated concrete slab, Beiro
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expended labor and equipment costs to measure the deflections and modify building elements. Beiro
submitted its PCO 90 on March 20, 1987, in the amount 0of $19,216. (AEX 302; AEX 456 (Murray
Tr. 151-52)). Beiro estimates that two-thirds of this work was completed prior to termination. (AEX
456 (Murray Tr. 151-52); AEX 237). We sustain the claim in the amount of $11,740.

PCO 92

In response to Beiro’s Notice and Request No. 104, the District provided mformation
concerning electrical and mechanical hookups to greenhouse equipment which were not depicted on
the contract drawings. Beiro submitted its PCO 92 in the revised amount of $1,097. We are not
persuaded from the record presented that the extra work was actually performed. (AEX 303). We
deny the claim.

PCO 93

The District issued BCD No. 25 on July 31, 1985, directing changes in utility and telephone
service to the building. Beiro submitted its PCO 93 in the amount of $63,895 for the extra work.
The change was settled with District representatives for $49,235. (AEX 304, at 408091-92). Beiro
estimates 25 percent of the work was performed prior to termination. (AEX 456 (Murray Tr. 154);
AEX 237). The District does not dispute entitlement or quantum. (DEX 231). We sustain the
claim in the amount of $11,894. (AEX 304, at 408051).

PCO 95

The District verbally directed Beiro to install a solid concrete masonry unit wall under the
kitchen area beam. Beiro confirmed the directive by Notice and Request No. 130 on June 3, 1985.
(AEX 305, at 408246). Beiro submitted its PCO 95 in the amount of $1,061 for the additional work.
The District does not dispute entitlement. (DEX 231; AEX 305; AEX 456 (Murray Tr. 155)). We
sustain the claim in the amount of $1,043.

PCO 96

The District issued BCD No. 16 on April 1, 1985, directing that Beiro provide an additional
riser to the top landing on Stair No. 2. Beiro submitted its PCO 96 in the amount of $294 for the

additional work. This change was settled with District representatives for the full amount. (AEX
306; AEX 457 (McConnell Tr. 33)). We sustain the claim in the amount of $294.

PCO 99

The District issued BCD No. 14 on March 19, 1985, directing that Beiro rclocate roof drain
piping as depicted on Change Order drawings 24 and 25. Beiro submitted its PCO 99 in the amount
of $1,427 for the changed work. The change was settled with District representatives for $1,384.
(AEX 307, at 408331; AEX 457 (McConnell Tr. 34); AEX 456 (Murray Tr. 157-58)). District docs
not dispute entitlement or quantum. (DEX 231). We sustain the claim in the amount of $1,384.
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PCO 102

The District issued BCD No. 17 on April 24, 1985, directing changes to light fixtures due to
interference with ductwork in the graphics area of the building. Beiro submitted its PCO 102 in the
amount of $404 for the changes. These changes were settled with District representatives for $251.
(AEX 308, at 408424, 408427; AEX 457 (McConnell Tr. 34-35)). Beiro estimates that 75 percent of
this work was completed prior to termination. (AEX 456 (Murray Tr. 159); AEX 237). The District
does not dispute entitlement. (DEX 231). We sustain the claim in the amount of $188.

PCO 103A

The District issued BCD No. 20 on June 5, 1985, directing the placement of additional
reinforcing steel and modifications to the beams for the greenhouse slab. Beiro submitted its PCO
103A in the amount of $25,997 for the additional work. The change was settled with District
representatives for $23,500. (AEX 309, at 408581). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $23,500.

PCO 103B

In response to Beiro’s Notice and Request No. 154, the District added steel plates to the
greenhouse slab. (AEX 310, at 408696). Beiro submitted its PCO 103B in the amount of $2,799 for
the extra work. The change was settled with District representatives for $2,200. (AEX 457
(McConnell Tr. 36); AEX 310, at 408557, 408684). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $2,200.

PCO 104

The District issued BCD No. 18 on May 7, 1985, directing modification of the masonry work
at the south side exterior doors. Beiro submitted its PCO 104 in the amount of $1,965 for the
additional work required. The change was settled with District representatives for the full amount.
(AEX 311, at 408705, 408703-04). The District does not dispute entitlement or quantum. (DEX
231). We sustain the claim in the amount of $1,965.

PCO 107A

The District issued BCD No. 21 on June 13, 1985, directing changes to the electrical
emergency system. Beiro submitted its PCO 107A in the amount of $17,588 for the additional work.
This change was settled with District representatives for $12,990 (AEX 457 (McConnell Tr. 37);
AEX 237). Beiro estimates that 30 percent of the work was completed before termination. (AEX
456 (Murray Tr. 164); AEX 237). The District does not dispute entitlement or quantum. (DEX
231). We sustain the claim in the amount of $3,897.
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PCO 107B

The District issued BCD No. 28 on September 24, 1985, directing changes to the water
service room. Beiro submitted its PCO 107B in the amount of $7,580 for the extra work. The
change was settled with District representatives for $7,071. (AEX 457 (McConnell Tr. 38); AEX
313, at 408852). Beiro estimates that 25 percent of the PCO 107B work was performed prior to
termination. (AEX 456 (Murray Tr. 165); AEX 237). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $1,768.

PCO 115

At the progress review meeting on May 16, 1985, District representatives directed Beiro to
provide an angle brick hanger at Stair No. 2. Beiro submitted its PCO 115 in the revised amount of
$299 for the extra work. (AEX 314; AEX 456 (Murray Tr. 166)). We sustain the claim in the
amount of $178.

PCO 116

At the progress review meeting on May 16, 1985, District representatives directed Beiro to
re-route certain water piping above the ceilings. Beiro submitted its PCO 116 in the amount of
$1,055 for the changed work. (AEX 315; AEX 456 (Murray Tr. 166-67)). The District does not
dispute entitlement or quantum. (DEX 231). We sustain the claim in the amount of $1,055.

PCO 118B

The District issued BCD No. 30 on October 23, 1985, directing the relocation of a storm
drain line. Beiro submitted its PCO 118B in the amount of $1,319 for the changed work. The
change was settled with District representatives for $1,606. (AEX 457 (McConnell Tr. 38-39); AEX
316, at 409225). The District does not dispute entitlement or quantum. (DEX 231). We sustain the
claim in the amount of $1,606.

PCO 121

As confirmed in Beiro’s Notice and Request No. 128, the District directed that the Beiro
close certain wall openings over kitchen equipment. (AEX 317, at 409369). Beiro submitted its
PCO 121 in the amount of $781 for the extra work. We sustain the claim in the amount of $781.
(AEX 317; AEX 456 (Murray Tr. 168-69); DEX 231).

PCO 122
In response to Beiro’s Notice and Request No. 133, the District directed Beiro to relocate
Door No. 140 to avoid conflicts with structural beams. (AEX 318, at 409392). Beiro submitted its

PCO 122 in the amount of $636. The record establishes entitlement and quantum. (AEX 318; AEX
456 (Muiray Tr. 169-70)). Beiro estimates that 50 percent of this work was completed prior to
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termination. (/d., Tr. 170). We sustain the claim in the amount of $193.
PCO 125

The District issued BCD No. 33 on October 23, 1985, directing Beiro to provide gas piping
and connections for the dryers as shown on change order drawings. Beiro submitted its PCO 125 in
the amount of $2,004 [or the extra work. The change was settled with District representatives for
$1,991. (AEX 319, at 409504; AEX 457 (McConnell Tr. 39)). The District does not dispute
entitlement. (DEX 231). We sustain the claim in the amount of $1,881.

PCO 126

As a result of the substantial delays to the structural steel for the project, Beiro incurred
additional costs for storing and double-handling of material and equipment. Beiro submitted its PCO
126 on February 28, 1986, in the amount of $16,537 for these extra costs. Entitlement and quantum
are established by the record. (AEX 320; AEX 456 (Murray Tr. 171-72)). The District does not
dispute entitlement. (DEX 231). We sustain the claim in the amount of $16,537.

PCO 127

As confirmed by Beiro's Notice and Request No. 157, the District verbally ordered Beiro to
cut off hanging brackets which conflicted with the masonry construction. (AEX 321, at 409600).
Beiro submitted its PCO 127 in the amount of $305 for this extra work. We sustain the claim in the
amount of $305. (AEX 321; AEX 456 (Murray Tr. 172-73)).

PCO 130

In accordance with verbal direction from District representatives, as confirmed by Beiro's
Notice and Request Nos. 160 and 174, Beiro left the shoring for the greenhouse deck in place for an
extended period of time and investigated the District's allegation of cracking in the greenhouse slab.
(AEX 322, at 409677, 409672). Beiro submitted its PCO 130 in the amount of $1,842 for the extra
work. We sustain the claim in the amount of $934. (AEX 322).

PCO 132

The District issued BCD No. 23 on July 26, 1985, directing Beiro to install temporary shoring
for the elevated slab. BCD No. 23 contained the following note: “An independent structural
analysis 1s underway to determine the cause of the cracking and recommended countermeasures. If
the determination indicates that the cracks are due to construction deficiency or a liability on the part
of the contractor, cost of the foregoing work and any delay resulting therefrom will be considered
your (Beiro's) responsibility.” Appellants seek $1106,618 for PCO 132. We are unable to sustain the
claim for lack of adequate support in the record. (AEX 323; AEX 454 (McConnell Tr. 496-97);
AEX 456 (Murray Tr. 175)).
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PCO 135

The District issued BCD No. 22 on July 26, 1985, directing changes to structural steel in the
mechanical room. Beiro submitted its PCO 135 in the amount of $553 for the extra work. The
change was settled with District representatives for $553. (AEX 457 (McConnell Tr. 40); AEX 324,
at 409737). The District does not dispute entitlement but notes that Hampshire’s March 4, 1986
proposal states costs of only $146. (DEX 231; AEX 324, at 409738). We sustain the claim in the
amount of $160.

PCO 136

The District issued BCD No. 24 on July 31, 1985, directing that Beiro provide continuous
channels with clip angles on top of the first floor drywall partitions. Beiro submitted its PCO 136 in
the amount of $20,244. This change was settled with District representatives in the amount of
$20,229. (AEX 457 (McConnell Tr. 40-41); AEX 325, at 409790, 409787). Beiro estimates 61
percent, or $12,340, of this work was performed prior to termination. (AEX 457 (Murray Tr. 177)).
The District does not dispute entitlement or quantum. (DEX 231). We sustain the claim in the
amount of $12,340.

PCO 137

In response to Beiro's Notice and Request No. 169, the District directed Beiro to use different
channels on the glazed partitions. Beiro submitted its PCO 137 in the amount of $700 for the
changed work. We sustain the claim in the amount of $680. (AEX 326).

PCO 138

In response to Beiro's Notice and Request No. 201, the District directed the installation of
concrete curbs at duct penetrations. (AEX 326, at 409875). Beiro submitted its PCO 138 in the
amount of $292 for the additional work. We sustain the claim in the amount of $282. (AEX 327).

PCO 139A

The District issued BCD No. 32 on October 23, 1985, directing that Beiro provide additional
supports for the roof top air handling units. Beiro submitted its PCO 139A in the amount of $14,202
for the additional work. Because the record does not demonstrate that Beiro paid Lynn and A&L
Painting on their claims, we remove those costs and sustain the claim in the amount of $6,190.

(AEX 328; AEX 456 (Murray Tr. 180-81)).
PCO 139B
In accordance with two sketches provided by the District's architect, Beiro was directed to

provide additional supports for the roof fans. Beiro submitted its PCO 139B in the amount of $3,680
tor the additional work. We sustain the claim in the amount of $2,051. (AEX 329; AEX 456
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(Murray Tr. 181-82)).
PCO 142

In response to Beiro's Notice and Request No. 176, the District directed Beiro to install
additional deck supports. (AEX 330, at 410266). Beiro submitted its PCO 142 in the amount of
$154 for the additional work. We sustain the claim in the amount of $154. (AEX 330; AEX 456
(Murray Tr. 182)).

PCO 144

The District issued BCD No. 27 on August 29, 1985, directing that Beiro provide steel cover
plates at various roof beams. Beiro submitted its PCO 144 in the amount of $6,712 for the extra
work. The change was settled with District representatives in the amount of $6,712. (AEX 457
(McConnell Tr. 41); AEX 331, at 410293, 410286). Because the record does not show that Beiro
paid Lynn and A&L Painting their claimed costs, we remove those amounts and sustain the claim in
the amount of $692.

PCO 145

In response to Beiro's Notice and Request No. 188, the District directed that Beiro cut and
weld the Door 89 frame to fit under a beam. (AEX 332, at 410430; AEX 456 (Murray Tr. 184-85)).
Beiro submitted its PCO 145 in the amount of $688 for the extra work. This change was settled with
District representatives for the amount of $500. (AEX 457 (McConnell Tr. 42); AEX 332, at
410422, 410424). The District does not dispute entitlement or quantum. (DEX 231). We sustain
the claim in the amount of $500.

PCO 146

District representatives directed Beiro to install metal bridging for attachment of the metal
siding, as confirmed by Beiro's Notice and Request No. 163. (AEX 333, at 410438). Beiro
submitted its PCO 146 in the amount of $318 for this work. We sustain the claim in the amount of
$300. (AEX 333; AEX 456 (Murray Tr. 185-80)).

PCO 149

The District's architect directed changes to the column covers, requiring the furnishing of J-
channel closures. Beiro submitted its PCO 149 in the amount of $4,410 for the additional work.
Beiro estimates that 10 percent of the change work was completed prior to termination. (AEX 456
(Murray Tr. 186)). We deny the claim for lack of adequate support in the record. (AEX 334).

PCQ 150

The District directed the installation of a steel beam not depicted on the contract documents
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by responses to Beiro's Notice and Request Nos. 173 and 199. (AEX 335, at 410535, 410551).
Beiro submitted its PCO 150 in the amount of $2,486 for the additional beam. We deny the claim
because the record does not show that Beiro paid Lynn its claimed costs. (AEX 335; AEX 456
Murray Tr. 187)).

PCO 151

In response to Beiro's Notice and Request No. 189, the District directed Beiro to perform
modifications to the frame of Window No. 17. (AEX 336, at 410585). Beiro submitted its PCO 151
m the amount of $601 for the changed work. This change was settled with District representatives
for the full amount of $601. We sustain the claim in the amount of $601. (AEX 457 (McConnell
Tr. 42-43); AEX 330, at 410564).

PCO 152

As confirmed by Beiro's Notice and Request No. 196, District representatives verbally
directed Beiro to perform corrective work to steel beams in the mechanical room. (AEX 337, at
410595). Beiro submitted its PCO 152 in the amount of $433 for this extra work. We sustain the
claim in the amount of $200. (AEX 337; AEX 456 (Murray Tr. 189)).

PCO 154

Appellants have withdrawn this PCO, in the amount of $1,185.

PCO 155

In response to Beiro's Notice and Request No. 203, the District provided Beiro with details of
the concrete stair at the mechanical room requiring extra work by Beiro. (AEX 339, at 410703).
Beiro submitted its PCO 155 in the amount of $3,383 for the additional work. We sustain the claim
in the amount of $2,000. (AEX 339; AEX 456 (Murray Tr. 190-91)).

PCO 157

Beiro was directed by the District's architect to install 2-inch thick acoustical insulation on
the interior of all ductwork exposed to weather. (AEX 340, at 410727-28). Beiro submitted its PCO
157 in the amount of $9,567 for the additional work. (AEX 340; AEX 456 (Murray Tr. 191-92)).
Beiro estimates that 20 percent of this work, or $1,913.40, was performed prior to termination. (/d.,
Tr. 192). We sustain the claim in the amount of $1,913.

PCO 159

In response to Beiro's Notice and Request No. 182, the architect directed a number of changes
to the masonry work for the project. (AEX 341, at 410751, 754-55). Beiro submitted its PCO 159 in
the amount of $1,138 for this changed work. (AEX 341; AEX 456 (Murray Tr. 192-93)). Beiro
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estimates that 75 percent of this work was performed. (/d., Tr. 193; AEX 237). We sustain the
claim in the amount of $854.

PCQO 160

When excess deflections of the concrete beams were observed after installation of the
masonry walls, the District directed Beiro, by responses to Notice and Request Nos. 216 and 244
(AEX 342, at 410809, 410801), to demolish and reconstruct the masonry walls. Beiro submitted its
PCO 160 in the amount of $24,035 for the additional work. Because certain work was not
completed, Beiro revised its claim to $22,374. (AEX 342, at 410763). Further, the record does not
show that Beiro paid Superior, Lynn, A&L Painting, and BPI their claimed costs. Thus, we sustain
the claim in the amount of $16,700.

PCO 165

As confirmed by Beiro's Notice and Request No. 208, Beiro was directed to increase the
thickness and modify the construction of masonry walls in the gymnasium. (AEX 343, at 410847).
Beiro submitted its PCO 165 in the amount of $6,533 for the extra work. (AEX 343; AEX 456
(Murray Tr. 194-95)). Beiro estimates that 90 percent of this work was completed prior to
termination. (/d., Tr. 195; AEX 237). Removing most of Beiro’s labor, we sustain the claim in the
amount of $5,325.

PCO 169

The District issued FWA No. 9 on November 15, 1985, directing Beiro to modify two
manhole covers previously installed by Beiro. (AEX 344, at 410917). Beiro submitted its PCO 169
in the amount of $157 for the additional work. The change was settled with District representatives
for $166. (AEX 457 (McConnell Tr. 43); AEX 344, at 410915). The District does not dispute
entitlement or quantum. (DEX 231). We sustain the claim in the amount of $166.

PCO 170A

The District requested that Beiro provide a proposal to perform the work depicted in the
change order drawings from the District's consultant, Carson K.C. Mok, in order to remedy the
deflections of the elevated concrete slab. Beiro performed additional engineering, estimating, and
administrative work relating to the extensive changes. The Mok change order work was never
performed. (AEX 454 (McConnell Tr. 416)). Beiro submitted its PCO 170A for the proposal
preparation and related costs. (AEX 345; AEX 456 (Murray 196-197)). Removing the unsupported
subcontractor portions of the claim as well as some excessive mark-ups, we sustain the claim in the
amount of $8,133.

PCO 175

The District issued FWA No. 12 on December 12, 1985, directing Beiro to install additional
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gas lines for a low and high pressure gas system. (AEX 346, at 411368). Beiro submitted its PCO
175 in the amount of $1,132 for the additional work. The change was settled with District
representatives for $1,141. (AEX 457 (McConnell Tr. 43-44); AEX 456 (Murray Tr. 197-98); AEX
346, at 411360). The District does not dispute entitlement or quantum. (DEX 231). We sustain the
claim in the amount of $1,141.

PCO 181

In response to Beiro's Notice and Request No. 222, the District directed Beiro to install an
additional 4-inch drain line in the West lobby area. (AEX 347, at 411489-90). Beiro submitted its
PCO 181 in the amount of $2,762 for the extra work. (AEX 347). Removing BPI’s unsupported
“Job cost” and related mark-ups, we sustain the claim in the amount of $2,266.

PCO 184

By letter dated October 1, 1985, the District's architect provided revisions to the structural
support for the chiller units on the roof of the building. (AEX 348, at 411636). Beiro submitted its
PCO 184 in the amount of $7,672 for the additional work. Because the record does not show that
Beiro paid Lynn its claimed costs, we remove those costs and sustain the claim in the amount of
$1,156. (AEX 3483).

PCO 184A

In response to Beiro's Notice and Request No. 225 and Sketch No. 47 from the architect, the
District directed the relocation of the chiller. (AEX 349, at 411579). Beiro submitted its PCO 184A
in the amount of $9,272 for the extra work. (AEX 349). Appellants deduct a total of $392 from the
claim because some of the work had not been performed. In addition, because the record does not
show that Beiro paid BPI and Hampshire their claimed costs, we remove $8,240 from the claim
amount and sustain the claim in the amount of $640.

PCQO 186

The District issued BCD No. 34 on December 26, 1985, directing Beiro to relocate certain
piping and ductwork and provide an additional pipe chase due to conflicts in mechanical and
electrical systems under the mechanical room. Beiro submitted its PCO 186 in the amount of
$50,739 for the extra work. (AEX 350). Beiro estimates that 30 percent of the changed work was
completed prior to termination. The District does not dispute entitlement or quantum. (DEX 231).
We sustain the claim in the amount of $15,222.

PCO 187
In response to Beiro's Notice and Request No. 231 conceming conflicts with ductwork,

piping and electrical above the ceilings, the District directed Beiro to drop certain ceiling heights and
re-route certain piping. (AEX 351, at 411829). Beiro submitted its PCO 187 in the amount of
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$15,009 for the changed work. Applying Beiro’s estimate of 75 percent completion to the costs
shown by the record to have been paid, we sustain the claim in the amount 0£°$9,983. (AEX 351).

PCO 195

In order to prepare a proposal for the changed work depicted on the Mok change order
drawings, Beiro engaged a subcontractor, Construction Engineering Services, Inc., to conduct field
measurements and prepare shop drawings. Beiro submitted its PCO 195 in the amount of $3,016 for
the extra work. (AEX 352). We sustain the claim in the amount of $3,016.

PCO 196

The District issued an FWA on January 17, 1986, directing Beiro to take field measurements
of the clerestory window openings and report the measurements to the architect. The measurements
were necessary because the opening size for the window openings varied. Beiro submitted its PCO
196 in the amount of $973 for the additional work. The change was settled with District
representatives for $931. (AEX 353, at. 412407, 402399). The District does not dispute entitlement
or quantum. (DEX 231). We sustain the claim in the amount of $931.

PCO 197
Appellants have withdrawn this PCO, in the amount of $1,985.00.
PCO 198

In response to Beiro's Notice and Request No. 153, the District resolved certain dimensional
conflicts between the architectural and structural drawings for the ceiling of Room 192. (AEX 355,
at 412441). Beiro submitted its PCO 198 in the amount of $206 for the extra layout work involved.
The change was settled with District representatives for the full amount of $206. (AEX 457
(McConnell Tr. 44-45); AEX 355, at 412433, 412439). The District does not dispute entitlement or
quantum. (DEX 231). We sustain the claim in the amount of $206.

PCO 199

In response to Beiro's Notice and Request No. 223, concerning conflicts in the ceiling of
Room 192, the District directed the installation of a drop ceiling and CMU chase wall. (AEX 356, at
412446, 412458). Beiro submitted its PCO 199 in the amount of $2,596 for the extra work. (AEX
356; AEX 456 (Murray Tr. 209-10)). Beiro estimates 50 percent of this work was performed prior to
termination. (/d., Tr. 210). We are not persuaded that BPI actually performed the work identified in
its proposal. R. Bratti’s claim is not adequately supported. Applying a completion factor of 50
percent to Beiro’s costs yields $614, which is the amount we sustain for the claim.
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PCO 211

Beiro submitted PCO 211 to the District on March 10, 1987, for the costs incurred by Beiro
during the suspension of work period. (AEX 122; AEX 455 (Murray Tr. 740); AEX 456 (Murray Tr.
210-11)). Beiro's submission of PCO 211 was made with an understanding that the work was to be
restarted within 60 days. (AEX 122). PCO 211 was revised by Beiro's Mr. Murray prior to the 1992
hearing to reflect the fact that the project had been terminated. (AEX 456 (Murray Tr. 210-211)). In
PCO 211, as revised, Beiro seeks costs during the 552-day suspension of work period in the amount
of $725,006. (AEX 357). Appellants made one additional revision, which was to use Ernst &
Young’s daily G&A rate in their calculation of extended G&A costs, thereby reducing the price for
PCO 211 to $679,982.

Appellants seek direct labor of $87,841, consisting of extended project maintenance of
$84,498, storage and material handling of $1,950, and demobilization of $1,393. Beiro’s claimed
project maintenance consists of labor costs for one project manager 3 days per week for 39 weeks
($13,455), another project manager S days per week for 37 weeks ($21,275), a superintendent 5 days
per week for 16 weeks ($12,000), another superintendent half a day per week for 60 weeks ($4,500),
and a project engineer 1 day per week for 8 weeks ($880). We find the amount of “project
management supervision during the suspension” to be excessive for the level of activity at the job
site for the period March 1986 through the July 31, 1987 termination. We allow $15,000 for project
management and supervision. The other labor component of project maintenance is project site
security for the period from March 1986 through July 31, 1987, in the amount of $32,388. We allow
the entire amount. Thus, we sustain project maintenance labor of $47,388. We also sustain the
storage and material handling labor of $1,950 and the demobilization labor of $1,393. Total
allowable labor is $50,731.

Appellants also seek “materials, equipment, and services” costs of $99,730, consisting of
extended project maintenance of $98,0406, storage and material handling of $504, and demobilization
of $1,180. The project maintenance material costs claimed for project management ($8,892) is
reduced to $2,000. The material costs for project site security of $34,759 are sustained. Other
material costs we sustain are: extended risk insurance coverage ($7,894), field office trailers
($10,996), 8 material storage trailers ($23,758), and project utilities ($11,747). Thus, we sustain
project maintenance materials, equipment, and services amounting to $79,407. We also sustain
material and equipment costs for additional storage and material handling of $504 and $1,180 for
project demobilization. Total allowable materials, equipment, and services costs equal $81,091.

Finally, Appellants seek extended G&A overhead totaling $679,982 during the 552-day
suspension period using a $727 daily G&A rate calculated by Ernst & Young. For the reasons
discussed earlier in connection with Appellants’ claim for $377,760 in unabsorbed overhead costs
during the suspension period, we find the District’s suspension of work on the Prevocational job was
not the proximate cause of Beiro’s inability to obtain other bonded work during the delay period but
rather a further impediment to financial recovery. We do not find the District liable for Beiro’s
unabsorbed overhead during the suspension period.
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In sum, for PCO 211, we sustain Appellants’ suspension claim in the total amount of
$131,822.

Adjusted Contract Price/Contract Cap Summaries

We have previously found PCO costs totaling $1,346,472. The amount of uncompleted
contract work must be deducted, along with payments received from the District, from the adjusted
contract price. We find uncompleted contract work to be 33 percent of the original contract amount
based on a 67 percent contract amount completed figure set forth in Payment Requisition 19 which
covered performance through February 25, 1986, three days before the stop work order. We
summarize our findings on the adjusted contract cap is as follows:

Original Contract Value: $ 8,098,000
Less:
Deductive Change Order No. 1: $_ (13.295)
Contract Subtotal: $ 8,084,705
Plus:
Subcontractor T for C Claims: $ 168,954
Beiro Overhead (10%): $ 16,895
Subtotal: $ 185,849
Beiro Profit (10%): $ 18,585
Subtotal: § 204,434
PCO Costs: $_1,346,472
Adjusted Contract Price $ 9,635,611
Less:
Uncompleted contract work (33%) $ 2,672,340
Payments Received $ 5,280,934
Adjusted Contract Price Cap: $ 1,682,337

Because Beiro’s adjusted contract price cap is less than total unpaid performance costs
($2,673,765), Appellants’ recovery is limited to the amount of the adjusted contract price cap of
$1,682,337. Appellants other termination costs are not affected by the adjusted contract price cap.
In summary, Appellants are entitled to unpaid contract costs (limited to contract cap) of $1,682,337
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and settlement expenses of $131,004, plus interest on those amounts as specified in Section C.

SO ORDERED.

DATED: January 3, 2002 Q/,jil L. GMJJ/L,M

JONATHAN D. ZISCMKAU
Administrative Judge

CONCURRING:

LORILYNE. KINS
Chief Administrative Judge

M St

MATTHEW S. WATSON
Administrative Judge
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

CONTRACT APPEALS BOARD
PROTEST OF:
Maryland Construction, Inc. )
) CAB No. P-0650
Under Solicitation No. POAM 2001-C-0009-JH )

For the Protester, Timothy P. Leahy, Esq., Byrd and Byrd, LLC. For the Government,
Howard Schwartz, Esq. and Warren J. Nash, Esq., Assistants Corporation Counsel.

Opinion by Administrative Judge Matthew S. Watson, with Administrative Judge
Jonathan D. Zischkau, concurring.

OPINION
Courtlink Filing ID 494272

Protester, Maryland Construction, Inc. (“MCI”), has protested against award to the
apparent low bidder, Engineering Management Services, Inc. (“EMS”), alleging irregularities in
the EMS bid bond and in announcement of the EMS bid at opening. The District has moved to
dismiss the protest on the ground that MCI is not a certified small business and therefore lacks
standing to protest the award of a contract set aside for small businesses. We agree with the
District and dismiss the protest.

It is undisputed that MCI is not “certified” as a small business by the Local Business
Opportunity Commission (“LBOC”)." 1t is further undisputed that Box 6 in the upper right of
the first page of the solicitation designated the solicitation as “Set-Aside - Building
Construction.” (Protester’s Reply to Motion, at 1) But it is also undisputed that the solicitation
did not contain the standard clauses required in a set-aside solicitation which limit eligible
bidders to “certified” small businesses only. (District Response, 3, note 1).

As a general rule, an entity which is not certified as a small business by the LBOC is not
eligible for award of a contract set-aside for small businesses and lacks standing to protest
award. See J&K Distributors, Inc. of Washington, D.C., CAB No. P-432, June 13, 1995, 42 D.C.
Reg. 4986. It is undisputed that MCI was not certified as a small business when the bids were
opened. As opposed to J&K, where certification was specifically required, MCI contends that,
since the solicitation lacked specific language requiring that only certified small businesses were
eligible to bid, although it is not certified, it cannot be excluded. We disagree with MCL.

' The Board takes administrative notice of the Office of Local Business Development database of LSDBE
certified contractors accessible at http://www.olbd.dc.gov/services/certification/search.asp
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At best, the terms of the solicitation are ambiguous. The solicitation stated, as protester
acknowledges, that it was “set-aside.” The Council has clearly stated its intent that the “set-
aside” programs which it mandated shall be established “to assist contractors who are certified as
local business enterprises, disadvantaged business enterprises, or small business enterprises
(emphasis supplied)” D.C. Code § 2-217.03 (2001 ed.) An ambiguity must be resolved in
conformity with the intent of the legislation establishing the program so as to uphold the
lawfulness of the solicitation. *

It MCI believed that the solicitation, as written, differed from the statutory set-aside
program, an ambiguity or impropriety existed on the face of the solicitation when it was issued.
Pursuant to our rules, “[a] protest based upon alleged improprieties in a solicitation apparent
prior to bid opening . . . shall be filed with the Board prior to bid opening. . . . . ” Rule 302.2(a).
A bidder who fails to seek clarification of an ambiguity on the face of a solicitation prior to bid
opening risks a contrary interpretation of the allegedly ambiguous provision and is precluded

{rom raising such issues to the Board after opening.

Since the solicitation clearly stated that the contract was to be “set-aside,” the Board
determines that the term must be read in conformity with the statutory definition of set aside
procurements which restricts bidders on such procurements to firms certified by the LBOC.
Because Protester was not certified, it is not eligible for award and lacks standing to protest. The
protest is DISMISSED.’

SO ORDERED.

Dated: January 17, 2002 / ‘

MATTHEW S. WATSON
Administrative Judge

CONCURRING:

0.8 i

TJONATHAN D. ZISCAKAU
Administrative Judge

> There is no question that it was the intent of the contracting agency to require certification. The advertisement
of the solicitation in the Washington Times clearly stated that “This project is set aside for “Certified Local Small
and Disadvantage Business Enterprises Certified in the Category of Building Construction.” (October 15, 2001)

* Forney Enterprises, Inc., a certified small business bidder on this solicitation has moved to intervene in this
protest asserting that EMS is not itself certified and not eligible for award. The Board has not determined
whether the apparent law bidder, EMS, is qualified for award. That determination must be first made by the
contracting officer and is not yet ripe for consideration.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
CONTRACT OF APPEALS BOARD

APPEAL OF:
PRINCE CONSTRUCTION COMPANY, INC. CAB No. D-1011
(Quick Payment Act)

Under Contract No. 93-0037-AA-2-0-KA
94-0065-AA-2-0-CC

ORDER ON MOTION FOR SUMMARY JUDGMENT
Courtlink Filing ID 517617

Appellant, Prince Construction Company (“Prince”) has moved for summary judgment
pursuant to Board Rule 110.10 on the ground that no material factual dispute exists with regard to
Prince’s entitlement to receive Quick Payment Act interest. Appellant argues that the continued
issuance of directives by the District demanding performance, issuance of signed Article 3 Directives
by contracting officers of the Department of Public Works (“DPW?”), acceptance of appellant’s
continued performance and the issuance of payment vouchers for the completed work constituted
aratification of the contract. We grant Prince’s motion for summary judgement with respect to the
issue of ratification, but return this matter to the parties to resolve the amount of QPA interest owed.

BACKGROUND

On November 24, 1993, Prince and the District entered into Contract No. 93-0037-AA-2-0-
KA) (Contract 0037) for asphalt repair of city public roads and rights of way. The District is
responsible for making permanent repairs to the city streets after local utility companies excavate
to make repairs to their below-ground facilities. The utilities deposit funds with the District to pay
for the work. This type of contract is commonly known as a “patch contract.” DPW also awarded
Prince Contract No. 94-0065-AA-2-0-CC (“Contract 0065") on October 14, 1994. Contract 0037
expressly provided that Prince would make the repairs under the directive of “cut tickets” issued by
DPW throughout the life of the contract. Generally, numerous cut tickets were issued daily. The
cut ticket directives included information about which utility had excavated and where, when the cut
ticket directive was issued, when the permanent patch was placed and when DPW inspected and
approved the work. Each day after the cut ticket directives were issued and put on an assignment
list, Prince would send work crews to perform the work which could take weeks or months to fully
complete.

DPW issued a notice to proceed on December 6, 1993, and established September 1, 1994,
as the contract completion date. (Appeal File (“AF”’) p. 61). The contract was extended several times
after September 1, 1994, by DPW contracting officers’ written directives to Prince stating the terms
of the extension. On August 3, 1994, Gary A. Burch, Contracting Officer in the Design Engineering
and Construction Administration of DPW, extended the contract completion time to the end of
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September 1995. (AF, p. 61A and 62). On September 21, 1995, Contracting Officer Burch issued
a written directive extending the contract from October 1, 1995 to December 30, 1995. On October
25,1995, Larry King, Director of DPW and Contracting Officer, issued a written Article 3 directive
also extending the contract to December 30, 1995. On January 29, 1996, King issued a further
written directive to Prince extending the contract from December 30, 1995 to May 1, 1996. Although
there was no extension letter issued to Prince prior to December 30, 1995, the intent of Mr. King
to ratify the oral extension is clear. He wrote: “Pursuant to Article 3 of the contract, this is to
confirm the directive of the Engineer to your firm to modify the contract completion time.” (AF,
p.70). On July 15, 1996, Contracting Officer Burch issued a written directive extending the contract
from April 1, 1996' to July 31, 1996. The intent of the contracting officer to ratify the contract
extension is again clearly stated. (AF, p. 72). During the entire period, DPW continued to issue cut
tickets daily directing specific work.

On July 31, 1996, the District notified Prince in writing that it should close out all work
started prior to August 3, 1996, and to stop work as of that date. (AF, p. 73).

DPW was required to make monthly progress payments on cut contracts as the work
proceeded without the standard 10% retention. (See § 18 of the Contract). Late payment to the
contractors was also subject to the Quick Payment Act. (D.C. Code §2-221 (2001 ed.) ). Asa
general practice, DPW would prepare a monthly payment voucher for work completed the month
before. (AF, pp. 78-119). DPW and Prince would meet at the end of each month, compare the
quantities of work, and agree on the correct quantities for payment under the vouchers. Up until July
1995, DPW regularly made payments to Prince within 30 days of the issuance date of the voucher,
or within 30 days of the last day of the month within which work was performed. If payment was
not made within 45 days (30 days plus the 15 day grace period), the District calculated and paid QPA
interest to Prince.

DPW representatives directed, inspected, accepted and issued vouchers for the work which
Prince completed during the entire 33 months of its performance under Contract 0037. The record
establishes that work continued at the District’s direction between December 30, 1995 and January
29, 1996, and May 1, 1996, and July 15, 1996, the two periods when there were no written Article
3 extensions in place. The record also contains payment vouchers prepared by the District for those
periods. (See AF, pp. 81A - 85 and pp. 91-106).

DPW failed to pay or made only partial payments to Prince from July 1995 through
September 1996. (AF, pp 78-119). On May 7, 1997, Alberto Gomez, the president of Prince, issued
a demand letter stating that he would forego QPA interest if the District made full payment within
60 days. (AF, pp.74-77). Two days later Prince filed claims with both the District of Columbia
Superior Court and the Contract Appeals Board for breach of contract. In its Board claim, but not
in its claim at Superior Court, Prince included a request for QPA interest penalties. In its claims to

' The January 29, 1996, and July 15, 1996, extensions overlapped for the month of April
1996.
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the Board and D.C. Superior Court, Prince alleged that DPW owed it $2.5 million As aresult of a
settlement in Superior Court, the District paid the full amount of the claim in August 1997, but did
not pay for the QPA interest.?

On October 30, 2001, the Board heard oral arguments in the matter.
DECISION

The general standards governing summary judgment are well settled. In order to prevail on
a motion for summary judgment the moving party must establish that there is no genuine issue as
to a material fact and that it is entitled to judgment as a matter of law. RDP Development Corp. v.
District of Columbia, 645 A.2d 1078, 1081 (D.C. 1994).

The written record provides substantial evidence that DPW directed and ratitied the work for
which the District failed to pay Appellant in a timely fashion. Between December 1995 and July 31,
1996, when the District formally terminated the contract, there were two gaps in the contracting
officer’s written Article 3 continuum. The first gap occurred between December 31, 1995, and
January 29, 1996. On January 29, 1996, the contracting officer by letter extended the contract from
December 30, 1995 until May 1, 1996. The second gap occurred between May 1, 1996, and July 15,
1996, when the contracting officer by letter stated that the contract was extended from April 1, 1996,
until July 31, 1996. The District argues that the failure to issue the written Article 3 directives before
the end of the prior contract extension invalidated the contract, and that no retroactive modification
could revive it. On the other hand, Prince argues that the continuing demands for performance as
demonstrated by the issuance of cut tickets, the contracting officer’s two subsequent extension letters
which acknowledged the Engineer’s oral extensions, and the issuance of valid payment vouchers
constituted ratification of the performance. We must agree with Prince that the totality of
circumstances establishes that the contract performance during the two periods in question was
ratified, thus entitling appellant to QPA interest for late payments for the entire period from July
1995 until the termination of the contract in August 1996.

Well established rules of contract interpretation further support the continued validity of the
contract. The 1936 Revised Edition of Williston on Contracts stated that “[t]he interpretation given
by the parties themselves to the contract as shown by their acts will be adopted by the court. . . .”
§623. Court and Board of Contract Appeals cases utilizing this rule are legion. J.A4. Jones
Construction Co., ASBCA No. 6220, 61-1 BCA 42886 at 15077. Prince, by continuing work, and
the District by issuing cut tickets and the personal issuance of written extensions of the contract by
the head of the department and the department’s most senior engineer (each acting in the capacity

*See the Board’s April 20, 1998, Report and Order on Telephone Conference denying the
District’s Motion to Dismiss Appellant’s claim. We found that the claim before Superior Court
did not include a demand for QPA interest. Further, we found that the District’s payment of
Prince’s claim within 90 days did not satisfy the condition of full payment within 60 days that
Mr. Gomez’s had made on his offer to forego QPA interest.
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of contracting officer), clearly establish an agreed affirmation of the validity of the contract which
should not be overturned by the Board.

The District also argued, without providing any evidence, that the contractor had performed
work above the amount authorized in the contract. The record demonstrates that the contract amount

was increased during the contract extensions and that the contract amount was not exceeded. (See
AF, pp. 64, 66, 67, 69, and 71).

Further, the District argued that there were genuine issues of material fact as to (1) the date
and amount of each invoice; (2)whether each invoice was a proper invoice; and (3) whether there
was a dispute about the underlying work or amount of payment sought. We reject these boilerplate
arguments. It is undisputed that in this type of street repair contract the District prepares all of the
invoices which the contractor then signs, so that there can be no question about whether the invoices
(known here as vouchers) were proper, or whether there was a dispute about the underlying work or
amount sought. As further verification that there was no dispute about the amount sought or the
acceptance of the underlying work, Prince points to the payment in full of its claim in Superior
Court. Furthermore, the District has pointed to no contemporaneous document raising a concern
about Prince’s work or the amount charged, the dates and amount of each invoice, or whether these
were proper invoices.

For the foregoing reasons, we grant Appellant’s motion for summary judgment. The exact
amount of quantum is yet to be determined. Accordingly, we return this matter to the parties for
determination of QPA interest amount. If an agreement is reached by March 4, 2002, the parties
shall notify the Board and be prepared to schedule the matter of quantum for a hearing.

SO ORDERED.

Date: February 1, 2002 /s/Lorilyn E. Simkins

LORILYN E. SIMKINS
/s/./oza’z’h:atn D.;’Zisc}%kM

Chief Administrative Judge
JONANHAN D. ZISCHKAU
Administrative Judge

Mot S wler

/s/Matthew S. Watson
MATTHEW S. WATSON
Administrative Judge
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